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AN ACT to consolidate and amend the law relating to the registration of trade marks and certification marks; to 
provide for the registration and control of the practice of trade mark agents; to protect registered trade marks 
against forgery; and to provide for matters incidental to or connected with the foregoing. 

[Date of commencement: 1st January, 1975.] 

PART I 

PRELIMINARY 

1 Short title 

This Act may be cited as the Trade Marks Act 
[Chapter 26:04]. 

2 Interpretation 

(1)  In this Act— 

“appointed day” means the 1st January, 
1975; 

“assignment” means assignment by act of the 
parties concerned; 

“certification mark” means a mark regis-
tered or deemed to have been registered under 
Part IX; 

“Controller” means the Controller of Patents, 
Trade Marks and Industrial Designs appointed 
in terms of paragraph (a) of subsection (2) of 
section 3 of the Patents Act; 

“Convention country” means a country or 
territory which the President has, in terms of 
section 79 of the Patents Act, declared to be a 
Convention country for the purposes of that Act; 

“distinguishing guise”, in relation to any 
goods, means the shape or configuration of 
containers of the goods; 
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“examiner” means a person appointed in 
terms of paragraph (b) of subsection (3) of 
section three to be an examiner; 

“legal representative” means— 

 (a) the liquidator or receiver of a company; or 

 (b) the representative recognized by law of 
any person who has died, become insol-
vent or bankrupt or assigned his estate, is 
an infant or a minor. is of unsound mind 
or is otherwise under a disability; 

“limitations” means any limitations of the 
exclusive right to the use of a trade mark given 
by the registration of a person as proprietor 
thereof, including limitations of that right as to— 

 (a) the mode of use thereof; or 

 (b) the use thereof in relation to goods to be 
sold or otherwise traded in or as to ser-
vices to be performed in any place within 
Zimbabwe; or 

 (c) the use thereof in relation to goods to be 
exported to, or services to be performed in 
respect of, a market outside Zimbabwe; 

“mark” includes a distinguishing guise, slo-
gan, device, brand, heading, label, ticket, name, 
signature, word, letter or numeral or any 
combination thereof, whether rendered in two-
dimensional or three-dimensional form; 
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“Minister” means the Minister of Justice, Legal or 
Parliamentary Affairs or any other Minister to whom 
the President may, from time to time, assign the 
administration of this Act; 

“patent agent” means a person who is registered 
in terms of the Patents Act as a patent agent and is 
entitled to practise as such; 

“Patents Act” means the Patents Act [Chapter 
26:03]; 

“permitted use” means permitted use as defined 
in subsection (2) of section thirty-three; 

“Register” means the Register of Trade Marks 
kept at the Trade Marks Office under section five; 

“registered trade mark” means a trade mark that 
is entered in the Register in terms of this Act; 

“registered user” means a person who is for the 
time being registered as such under section thirty-
three; 

“Registrar” means the Controller or the Registrar 
of Trade Marks or an assistant registrar of trade 
marks appointed under paragraph (a) of subsection 
(3) of section three; 

“repealed legislation” means the Trade Marks 
Act 1957 (No. 14 of 1957) and any subsidiary 
legislation which, immediately before the appointed 
day, was in force thereunder; 

“trade mark” means a mark which is used or 
proposed to be used in relation to goods or services 
for the purpose of— 
 (a) indicating a connection in the course of trade 

between the goods or services and some person 
having the right, either as proprietor or as reg-
istered user, to use the mark, whether with or 
without any indication of the identity of that 
person; and 

 (b) distinguishing the goods or services in relation 
to which the mark is used or proposed to be 
used, from the same kind of goods or services 
connected in the course of trade with any other 
person; 

but does not include a certification mark; 

“trade mark agent” means a person who is regis-
tered as such in the Register of Trade Mark Agents; 

“Trade Marks Office” means the Trade Marks 
Office established under section three; 

“transmission” means transfer by operation of 
law, devolution on the legal representative of a 
deceased person or any other mode of transfer not 
being assignment; 

“Tribunal” means the Patents Tribunal estab-
lished under the Patents Act. 

(2)  Any reference in this Act to the use of a mark 
shall be construed— 
 (a) as a reference to the use of a printed or other 

visual representation of the mark and, in the 
case of a distinguishing guise, to the use of 
such distinguishing guise; and 

 (b) if the mark is capable of being audibly 
reproduced, as including a reference to the use 
of an audible reproduction of the mark. 

(3)  Any reference in this Act to the use of a 
mark— 
 (a) in relation to goods, shall be construed as a 

reference to the use thereof upon, or in physi-
cal or other relation to, goods; 

 (b) in relation to services, shall be construed as a 
reference to the use thereof in relation to the 
performance of such services. 
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PART II 

ADMINISTRATION 

3 Trade Marks Office, Controller, Registrar 
of Trade Marks and other officers 

(1)  There shall be established an office, to be 
called the Trade Marks Office, for the registration of 
trade marks and other matters in terms of this Act. 

(2)  The Controller shall exercise general supervi-
sion and direction of the Trade Marks Office. 

(3)  There shall be— 

 (a) a Registrar of Trade Marks; and 

 (b) such number of assistant registrars of trade 
marks, examiners and other officers as may be 
necessary for the purposes of this Act; and 

who shall in the performance of their functions under 
this Act be subject to the control of the Controller, 
and whose offices shall be public offices and form 
part of the Public Service. 

(4)  The Registrar, assistant registrars, examiners 
and other officers shall perform such functions as are 
conferred upon them in terms of this Act. 

4 Seal 

The seal of the Patent Office kept in terms of the 
Patents Act shall also be the seal of the Trade Marks 
Office, and impressions thereof made for the purpos-
es of this Act or the repealed legislation shall be 
judicially noticed. 

5 Register of Trade Marks 

(1)  There shall be kept at the Trade Marks Office 
for the purposes of this Act a Register of Trade Marks 
in which shall be entered all trade marks or certifica-
tion marks, as the case may be, registered in terms of 
this Act with— 

 (a) the names, addresses and descriptions of their 
proprietors; and 

 (b) particulars of assignments and transmissions; 
and 

 (c) the names, addresses and descriptions of all 
registered users; and 

 (d) disclaimers, conditions, limitations and such 
other matters relating to such trade marks or 
certification marks as may be prescribed. 

(2)  The Register shall be divided into four parts 
which shall be known as Part A, Part B, Part C and 
Part D, respectively. 

(3)  All registers of trade marks established and 
kept under the repealed legislation shall, under 
arrangements made by the Controller with the 
approval of the Minister, be incorporated with and 
form part of the Register of Trade Marks established 
under subsection (1) so, however, that such arrange-
ments shall in no way be deemed to extend the term 
and effect of any trade mark or certification mark 
registered in such registers beyond the term and effect 
provided in respect of such mark by this Act, and the 
trade marks or certification marks so registered shall 
be deemed to have been registered in terms of this 
Act. 

(4)  The Register shall be prima facie evidence of 
any matter required or authorized by or under this 
Act to be entered therein or which was required or 
authorized by or under the repealed legislation to be 

entered in a register of trade marks referred to in 
subsection (3). 
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PART III 

EFFECT OF REGISTRATION AND ACTION FOR  

INFRINGEMENT 

6 No action for infringement of unregistered 
trade mark 

No person shall be entitled to institute any proceed-
ings to prevent, or to recover damages for, the 
infringement of an unregistered trade mark: 

Provided that nothing in this Act shall affect the 
right of any person, at common law, to bring an 
action against any other person for passing off goods 
or services as the goods or services of another person. 

7 Registration to be in respect of particular 
goods or services 

(1)  A trade mark shall be registered in respect of a 
particular class or particular classes of goods or 
services or in respect of goods or services falling in 
such class or classes in accordance with such 
classification as may be prescribed. 

(2)  Any question arising as to the class within 
which any goods or services fall shall be determined 
by the Registrar whose decision shall be final. 

8 Infringement of rights given by 
registration in Part A or Part B 

(1)  Subject to this section and sections ten and 
eleven, the rights acquired by registration of a trade 
mark in Part A or Part B of the Register shall be 
infringed by— 
 (a) unauthorized use as a trade mark in relation to 

goods or services in respect of which the trade 
mark is registered, of a mark identical with it 
or so nearly resembling it as to be likely to de-
ceive or cause confusion; or 

 (b) unauthorized use in the course of trade, 
otherwise than as a trade mark, of a mark 
identical with it or so nearly resembling it as to 
be likely to deceive or cause confusion if such 
use is— 

 (i) in relation to or in connection with goods 
or services in respect of which the trade 
mark is registered; and 

 (ii) likely to cause injury or prejudice to the 
proprietor of the trade mark. 

(2)  In the case of a trade mark registered in Part B 
of the Register, no interdict or other relief shall be 
granted in an action for infringement by virtue of 
paragraph (a) of subsection (1) if the defendant 
establishes to the satisfaction of the court that the use 
of which the plaintiff complains is not likely to be 
taken as indicating a connection in the course of trade 
between the goods or services concerned and some 
person having the right, either as proprietor or as 
registered user, to use the trade mark. 

(3)  The right to the use of a trade mark given by 
registration in Part A or Part B of the Register shall 
be subject to any conditions or limitations entered on 
the Register and shall not be deemed to be infringed 
by the use of that trade mark in any mode— 
 (a) in relation to goods to be sold or otherwise 

traded in, or services to be performed, in any 
place; or 

 (b) in relation to goods to be exported to, or 
services to be performed for, any market; or 

 (c) in any other circumstances; 

to which, having regard to any such conditions or 
limitations, the registration does not extend. 

(4)  The right to the use of a trade mark given by 
registration in Part A or Part B of the Register shall 
not be 
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deemed to be infringed by the use of that trade mark 
by any person— 

 (a) in relation to goods connected in the course of 
trade with the proprietor or registered user of 
that trade mark if, as to those goods or a bulk 
of which they form a part, the proprietor or the 
registered user conforming to the permitted use 
has— 

 (i) applied that trade mark and has not 
subsequently removed or obliterated it; 
or 

 (ii) at any time expressly or impliedly 
consented to the use of that trade mark; 
or 

 (b) in relation to goods adapted to form part of, or 
to be accessory to, other goods in relation to 
which that trade mark has been used without 
infringement of the right given by paragraph 
(a) of subsection (1) or might for the time be-
ing be so used, if— 

 (i) the use of that trade mark is reasonably 
necessary in order to indicate that the 
goods are so adapted; and 

 (ii) neither the purpose nor the effect of the 
use of that trade mark is to indicate oth-
erwise than in accordance with the fact a 
connection in the course of trade between 
any person and the goods. 

(5)  The use of a registered trade mark, being one 
of two or more registered trade marks that are 
identical or nearly resemble each other, in the exercise 
of the right to the use of that trade mark given by 
registration in Part A or Part B of the Register shall 
not be deemed to be an infringement of the right so 
given to the use of any other of those trade marks. 

9 Infringement by breach of certain 
restrictions 

(1)  Where, by a contract in writing made with the 
proprietor or a registered user of a registered trade 
mark, a purchaser or owner of goods or person 
performing services enters into an obligation to the 
effect that he will not do, in relation to the goods or 
services, an act specified in subsection (2), any 
person who, being the owner for the time being of the 
goods or person for the time being performing the 
services, as the case may be, and having notice of the 
obligation, does that act or authorizes it to be done, in 
relation to the goods or services, in the course of trade 
or with a view to any dealing therewith in the course 
of trade shall be deemed thereby to infringe the right 
to the use of the trade mark given by the registration 
thereof, unless that person became the owner of the 
goods or person performing the services. as the case 
may be— 
 (a) by purchase for money or money’s worth in 

good faith before receiving notice of the obliga-
tion; or 

 (b) by virtue of a title derived through another who 
became the owner as mentioned in paragraph 
(a). 

(2)  The acts specified for the purposes of subsec-
tion (1) are— 
 (a) the application of the trade mark upon the 

goods after they have suffered alteration in any 
manner specified in the contract as respects 
their state or condition, get-up or packing; 

 (b) the application of the trade mark in relation to 
cervices after they have suffered alteration in 
any manner specified in the contract as re-
spects their performance; 

 (c) in a case in which the trade mark is upon the 
goods or in relation to the services, the altera-
tion, part removal or part obliteration thereof; 

 (d) in a case in which the trade mark is upon the 
goods or in relation to the services and there is 
also thereon or in relation thereto other matter, 
being matter 
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  indicating a connection in the course of trade 
between the proprietor or registered user and 
the goods or services, the removal or 
obliteration, whether wholly or partly, of the 
trade mark unless that other matter is wholly 
removed or obliterated; 

 (e) in a case in which the trade mark is upon the 
goods or in relation to the services, the applica-
tion of any other trade mark to the goods or in 
relation to the services; 

 (f) in a case in which the trade mark is upon the 
goods or in relation to the services, the addition 
to the goods or in relation to the services of any 
other matter in writing that is likely to cause 
injury or prejudice to the reputation of the 
trade mark. 

(3)  In this section— 

 (a) any reference, in relation to goods or services, 
to— 

 (i) the proprietor shall be construed as a 
reference to the proprietor in whose 
name the trade mark is registered in re-
spect of those goods or services; 

 (ii) a registered user shall be construed as a 
reference to the person who is the regis-
tered user of the trade mark in respect of 
those goods or services; 

 (iii) the registration of a trade mark shall be 
construed as a reference to the registra-
tion of the trade mark in respect of those 
goods or services; 

 (b) the expression “upon”, when used in relation 
to any goods, includes a reference to physical 
relation thereto. 

10 Saving of vested rights 

Nothing in this Act shall entitle the proprietor or a 
registered user of a registered trade mark to interfere 
with or restrain the use by any person of a trade mark 
identical with or nearly resembling it, in relation to 
goods or services in relation to which that person or a 
predecessor in title of his has continuously used that 
trade mark from a date anterior to— 

 (a) the use of the first-mentioned trade mark in 
relation to those goods or services by the pro-
prietor or a predecessor in title of his; or 

 (b) the registration of the first-mentioned trade 
mark in respect of those goods or services in 
the name of the proprietor or a predecessor in 
title of his; 

whichever is the earlier, or, on such use being proved, 
to object to that person being registered in the 
Register for that identical or nearly resembling trade 
mark in respect of those goods or services under 
subsection (2) of section fifteen. 

11 Saving of use of name, address or 
description of goods and of utilitarian 
features of distinguishing guise 

(1)  The registration of a trade mark shall not 
interfere with— 

 (a) any bona fide use by a person of— 

 (i) his own name or the name of his place of 
business; or 

 (ii) the name of any of his predecessors in 
business or the name of any such prede-
cessor’s place of business; or 

 (b) the use by any person of any bona fide 
description of the character or quality of his 
goods or services. 

(2)  The registration of a distinguishing guise shall 
not prevent the bona fide use by any person of any 
utilitarian or functional feature embodied in that 
distinguishing guise. 
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PART IV 

REGISTRABILITY AND VALIDITY OF REGISTRATION 

12 Distinctiveness requisite for registration in  
Part A 

(1)  In order to be registrable in Part A of the Reg-
ister, a trade mark shall contain or consist of at least 
one of the following essential particulars— 

 (a) the name of a company, individual or firm, 
represented in a special or particular manner; 

 (b) the signature of the applicant for registration or 
some predecessor in his business; 

 (c) an invented word or invented words; 

 (d) a word or words having no direct reference to 
the character or quality of the goods or services 
concerned and not being, according to its or 
their ordinary signification, a geographical 
name or a surname: 

      Provided that a word or words shall not be 
regarded as being, according to its or their or-
dinary signification, a geographical name or a 
surname if the trade mark contains an addi-
tional essential particular that makes the in-
tended significance clear beyond doubt; 

 (e) any other distinctive mark: 

      Provided that a name, signature or word 
which does not, or words which do not, fall 
within the descriptions in paragraphs (a), (b), 
(c) and (d) shall not be registrable under the 
provisions of this paragraph except upon evi-
dence of its or their distinctiveness. 

(2)  For the purposes of subsection (1)— 

“distinctive” means apt, in relation to the goods or 
services in respect of which the trade mark is pro-
posed to be registered, to distinguish goods or 
services with which the proprietor of the trade mark is 
or may be connected in the course of trade from 
goods or services in the case of which no such 
connection subsists, either generally or, where the 
trade mark is proposed to be registered subject to 
limitations, in relation to use within the extent of the 
registration. 

(3)  In determining whether a trade mark is apt to 
distinguish as mentioned in subsection (2), the 
Registrar may have regard to the extent to which— 

 (a) the trade mark is inherently apt to distinguish 
as aforesaid; and 

 (b) by reason of the use of the trade mark or of 
any other circumstances, the trade mark is in 
fact apt to distinguish as aforesaid. 

(4)  Where— 

 (a) an application has been made for registration 
of a trade mark in Part A of the Register; and 

 (b) before the date of the application— 

 (i) the trade mark was, with the consent and 
authority of the applicant, used by a per-
son other than the applicant and the ap-
plicant exercised control over the 
character or quality of the goods or ser-
vices of that other person in respect of 
which the trade mark was used; and 

 (ii) the use of the trade mark by that other 
person was in accordance with any con-
ditions set out in the application referred 
to in paragraph (c); and 

 (iii) the connection in the course of trade that 
existed between the applicant and that 
other person was made known; and 

 (c) an application has been made by the applicant 
and that other person for the registration of 
that other person as a registered user of the 
trade mark; and 
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 (d) the Registrar is satisfied that that other person 
would be entitled to be registered as a regis-
tered user of the trade mark immediately after 
the registration of the trade mark; 

the Registrar may, for the purpose of determining 
whether the trade mark is distinctive of the goods or 
services of the applicant, treat the use of the trade 
mark by that other person as equivalent to the use of 
the trade mark by the applicant. 

(5)  Notwithstanding anything to the contrary 
contained in this section, a distinguishing guise shall 
only be registrable in Part A of the Register if— 

 (a) it has been so used in Zimbabwe by the 
applicant or his predecessor in title as to have 
become distinctive at the date of the applica-
tion; and 

 (b) the registration of that distinguishing guise, in 
relation to the goods concerned, is not likely to 
limit unreasonably the development of any art 
or industry. 

(6)  A trade mark may be registered in Part A of 
the Register notwithstanding any registration in Part 
B of the Register in the name of the same proprietor 
of the same trade mark or any part or parts thereof. 

(7)  An appeal shall lie from any decision of the 
Registrar under this section. 

13 Capability of distinguishing requisite for 
registration in Part B 

(1)  In order to be registrable in Part B of the Reg-
ister, a trade mark shall be capable, in relation to the 
goods or services in respect of which it is proposed to 
be registered, of distinguishing goods or services with 
which the proprietor of the trade mark is or may be 
connected in the course of trade from goods or 
services in the case of which no such connection 
subsists, either generally or, where the trade mark is 
proposed to be registered subject to limitations, in 
relation to use within the extent of the registration. 

(2)  In determining whether a trade mark is capable 
of distinguishing as mentioned in subsection (1), the 
Registrar may have regard to the extent to which, by 
reason of the use of the trade mark or of any other 
circumstances, the trade mark is in fact capable of so 
distinguishing or is capable of becoming distinctive as 
referred to in section twelve. 

(3)  Where— 

 (a) an application has been made for the registra-
tion of a trade mark in Part B of the Register; 
and 

 (b) before the date of the application the trade 
mark was used by a person other than the ap-
plicant in the circumstances referred to in par-
agraph (b) of subsection (4) of section twelve; 
and 

 (c) an application has been made by the applicant 
and that other person for the registration of 
that other person as a registered user of the 
trade mark; and 

 (d) the Registrar is satisfied that that other person 
would be entitled to be registered as a regis-
tered user of the trade mark immediately after 
the registration of the trade mark; 

the Registrar may, for the purpose of determining 
whether the trade mark is capable of distinguishing as 
mentioned in subsection (1) the goods or services of 

the applicant, treat the use of the trade mark by that 
other person as equivalent to use of the trade mark by 
the applicant. 

(4)  A trade mark may be registered in Part B of 
the Register notwithstanding any registration in Part 
A of the Register in the name of the same proprietor 
of the same trade mark or any part or parts thereof. 
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(5)  Notwithstanding anything to the contrary 
contained in this section, a distinguishing guise shall 
not be registrable in Part B of the Register. 

(6)  An appeal shall lie from any decision of the 
Registrar under this section. 

14 Prohibition of registration or maintenance 
of registration of deceptive, etc., matter 

(1)  A mark— 
 (a) the use of which would be likely to deceive or 

cause confusion; or 
 (b) the use of which would be contrary to law; or 
 (c) which comprises or contains scandalous 

matter; or 
 (d) which is prescribed to be a prohibited mark; or 
 (e) which, for any other reason, would not be 

entitled to protection in a court of law; 
shall not be registered as a trade mark. 

(2)  It shall not be lawful to maintain the registra-
tion of a trade mark which, through fault or neglect 
on the part of the registered proprietor or his assign-
ee, has become one which is likely to deceive or cause 
confusion or which, for any other reason, would not 
be entitled to protection in a court of law. 

(3)  Where, in the opinion of the Registrar, a trade 
mark will in use be likely to deceive or cause confu-
sion as to the character or quality of some, but not all, 
of the goods or services included in the appropriate 
classification referred to in section seven, the Regis-
trar may, notwithstanding subsection (1) of section 
thirty-one, upon receipt of an undertaking by the 
proprietor of the trade mark that he will limit the use 
of the trade mark to goods or services in relation to 
which such use will, in the opinion of the Registrar, 
not be likely to deceive or cause confusion, register 
the trade mark in respect of the goods or services 
concerned and of some or all of the other goods or 
services included in the appropriate classification 
referred to in section seven. 

15 Prohibition of registration of identical or 
resembling trade marks 

(1)  Subject to subsection (2), no trade mark shall 
be registered in respect of any goods or services or 
description of goods or services that— 
 (a) is identical with a trade mark belonging to a 

different proprietor and already on the Register 
in respect of the same goods or services or de-
scription of goods or services; or 

 (b) so nearly resembles a trade mark belonging to 
a different proprietor and already on the Regis-
ter in respect of the same goods or services or 
description of goods or services as to be likely 
to deceive or cause confusion. 

(2)  In the case of honest concurrent use or other 
special circumstances which, in the opinion of the 
Registrar, make it proper so to do, the Registrar may 
permit the registration of trade marks that are 
identical or nearly resemble each other in respect of 
the same goods or services or description of goods or 
services by more than one proprietor, subject to such 
conditions or limitations, if any, as the Registrar may 
think it right to impose. 

(3)  Where separate applications are made by 
different persons to be registered as proprietors 
respectively of trade marks that are identical or nearly 
resemble each other in respect of the same goods or 

services or description of goods or services, the 
Registrar may refuse to register any of them until 
their applications have been referred in accordance 
with the prescribed procedure to the Tribunal 
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and their rights determined or their rights have been 
settled by agreement in a manner approved by the 
Registrar. 

(4)  Where the Registrar, in carrying out his duties 
under this section, has to consider any matter 
involving deception or confusion, he shall have regard 
to the likelihood of deception or confusion arising 
between any trade mark as applied in relation to 
goods and any trade mark as applied in relation to 
services. 

(5)  An appeal shall lie from any decision of the 
Registrar under this section. 

16 Registration in Part A to be conclusive as 
to validity after five years 

In all legal proceedings relating to a trade mark 
registered in Part A of the Register, including 
applications under section thirty-seven, the original 
registration of the trade mark in Part A of the Register 
shall, after the expiration of five years from the date 
of that registration, be taken to be valid in all re-
spects, unless— 
 (a) that registration was obtained by fraud; or 
 (b) the trade mark offends against section four-

teen: 

Provided that this section shall not preclude the 
expunging or variation in terms of subsection (2) of 
section thirty-eight of the registration of a distin-
guishing guise. 

17 Registration subject to disclaimer 

(1)  Subject to subsection (2), if a trade mark— 
 (a) contains any part not separately registered by 

the proprietor as a trade mark; or 
 (b) contains matter common to the trade or 

otherwise of a non-distinctive character; 
the Registrar, in deciding whether the trade mark 
shall be entered or shall remain on the Register, may 
require, as a condition of its being on the Register, 
that— 
 (i) the proprietor shall disclaim any right to 

the exclusive use of any part of the trade 
mark or to the exclusive use of all or any 
portion of such trade mark as aforesaid, 
to the exclusive use of which the Regis-
trar holds him not to be entitled; or 

 (ii) the proprietor shall make such other 
disclaimer as the Registrar may consider 
necessary for the purposes of defining 
his rights under the registration. 

(2)  A disclaimer on the Register shall not— 
 (a) affect any rights of the proprietor of a trade 

mark except such as arise out of the registra-
tion of the trade mark in respect of which the 
disclaimer is made; or 

 (b) prejudice or affect any right the proprietor may 
have in relation to another application for reg-
istration at a later date if the disclaimed matter 
is, at that later date, deemed to have become 
distinctive in connection with his goods or ser-
vices. 

18 Requirements in regard to blank spaces 

If— 
 (a) a trade mark contains any blank space or 

spaces apparently intended for added matter; 
and 

 (b) the Registrar is satisfied that there would be no 
likelihood of deception or confusion being 
caused by the use of that trade mark; 

the Registrar, in deciding whether the trade mark 
shall be entered on the Register, may require, as a 
condition of its being entered on the Register, that the 
blank space or spaces shall, in use— 

 (i) be left vacant; or 
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 (ii) be occupied only by either or both of the 
following— 

 A. matter which is wholly descriptive 
or does not have the character of a 
trade mark; or 

 B. an associated trade mark which is 
registered in respect of one or more 
of the goods or services in respect 
of which the trade mark containing 
the blank space or spaces is pro-
posed to be registered and which is 
specified by the Registrar. 

19 Words used as name or description of an 
article, substance or service 

(1)  The registration of a trade mark shall not be 
deemed to have become invalid by reason only of any 
use, after the date of the registration, of a word or 
words which the trade mark contains or of which it 
consists, as the name or description of an article, 
substance or service: 

Provided that if it is proved— 

 (a) that there is a well known and established use 
of the word or words as the name or descrip-
tion of the article, substance or service by a 
person or persons carrying on a trade therein, 
not being use in relation to goods or services 
connected in the course of trade with the pro-
prietor or a registered user of the trade mark 
or, in the case of a certification mark, goods or 
services certified by the proprietor; or 

 (b) that— 

 (i) the article or substance was formerly 
manufactured or the service was formerly 
performed under a patent; and 

 (ii) a period of two years or more after the 
cesser of the patent has elapsed; and 

 (iii) the word or words is or are the only 
practicable name or description of the ar-
ticle, substance or service, as the case 
may be; 

the provisions of subsection (2) shall have effect. 

(2)  Where the facts mentioned in paragraph (a) or 
(b) of the proviso to subsection (1) are proved with 
respect to any word or words, then— 

 (a) if the trade mark consists solely of that word or 
those words, the registration of the trade mark, 
so far as regards registration in respect of the 
article, substance or service in question or of 
any goods or services of the same description, 
shall be deemed, for the purposes of section 
thirty-seven, to be an entry wrongly remaining 
on the Register; 

 (b) if the trade mark contains that word or those 
words and other matter, the Registrar, in de-
ciding whether the trade mark shall remain on 
the Register, so far as regards registration in 
respect of the article, substance or service in 
question and of any goods or services of the 
same description, may, if there is a decision in 
favour of its remaining on the Register, require, 
as a condition thereof, that the proprietor shall 
disclaim any right to the exclusive use in rela-
tion to that article, substance or service and 
any goods or services of the same description 
of that word or those words: 

      Provided that no disclaimer on the Register 
shall affect any rights of the proprietor of a 
trade mark except such as arise out of the reg-
istration of the trade mark in respect of which 
the disclaimer is made; 

 (c) for the purposes of any other legal proceedings 
relating to the trade mark— 

 (i) if the trade mark consists solely of that 
word or those words, all rights of the 
proprietor, 
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  whether under the common law or by 
registration, to the exclusive use of the 
trade mark in relation to the article, sub-
stance or service in question or to any 
goods or services of the same description; 
or 

 (ii) if the trade mark contains that word or 
those words and other matter, all such 
rights of the proprietor to the exclusive use 
of that word or those words in relation to 
the article, substance or service in question 
or to any goods or services of the same de-
scription; 

shall be deemed to have ceased on the date at which the 
use mentioned in paragraph (a) of the proviso to 
subsection (1) first became well known and established 
or at the expiration of the period of two years men-
tioned in subparagraph (ii) of paragraph (b) of that 
proviso, as the case may be. 

(3)  No word which is the commonly used and ac-
cepted name of any single chemical element or single 
chemical compound, as distinguished from a mixture, 
shall be registered as a trade mark in respect of a 
chemical substance or preparation, and any such 
registration in force at the appointed day or thereafter 
shall, notwithstanding anything in section sixteen, be 
deemed, for the purposes of section thirty-seven, to be 
an entry made in the Register without sufficient cause 
or an entry wrongly remaining on the Register, as the 
circumstances may require: 

Provided that this subsection shall not have effect in 
relation to a word which is used to denote only a brand 
or make of the element or compound as made by the 
proprietor or a registered user of the trade mark, as 
distinguished from the element or compound as made 
by others, and in association with a suitable name or 
description open to public use. 

20 Effect of limitation as to colour and of 
absence thereof  

(1)  A trade mark may be limited in whole or in part 
to one or more specified colours, and in any such case 
the fact that it is so limited shall be taken into consider-
ation by the Registrar in deciding on the distinctive 
character of the trade mark. 

(2)  If and so far as a trade mark is registered without 
limitation of colour, it shall be deemed to be registered 
for all colours. 

PART V 

PROCEDURE FOR, AND DURATION OF, REGISTRATION IN 

PART A OR PART B 

21 Application for registration in Part A or Part 
B 

(1)  Any person who— 

 (a) claims to be the proprietor of a trade mark used 
or proposed to be used by him; and 

 (b) is desirous of registering that trade mark; shall 
apply in writing to the Registrar in the prescribed 
manner for registration in Part A or Part B, as 
the case may be, of the Register. 

(2)  Subject to this Act, the Registrar, on receipt of an 
application in terms of subsection (1), may— 

 (a) refuse the application; or 

 (b) accept the application absolutely or subject to 
such amendments, modifications, conditions or 
limitations, if any, as he may think fit. 

(3)  In the case of an application for registration of a 
trade mark in Part A of the Register, the Registrar may, 
if the applicant is willing, instead of refusing the 
application, 
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treat it as an application for registration in Part B of the 
Register and deal with the application accordingly. 

(4)  In the case of a refusal or conditional acceptance 
of an application for registration, the Registrar shall, if 
required by the applicant, state in writing the grounds 
of his decision and the materials used by him in arriving 
thereat, and the decision of the Registrar shall be 
subject to appeal. 

(5)  An appeal under this section shall be made in the 
prescribed manner and on the appeal the Tribunal shall, 
if required, hear the applicant and the Registrar and 
shall otherwise deal with such appeal in accordance 
with Part XII. 

(6)  An appeal under this section shall be heard on 
the materials stated by the Registrar in terms of 
subsection (5) and no further grounds of objection to 
the acceptance of the application shall be allowed to be 
taken by the Registrar, other than those so stated by 
him, except by leave of the Tribunal, and where any 
further grounds of objection are taken, the applicant 
shall be entitled to withdraw his application without 
payment of costs on giving notice as prescribed. 

(7)  The Registrar may, at any time before or after 
acceptance— 

 (a) correct any error in or in connection with the 
application; or 

 (b) permit the applicant to amend his application 
upon such terms as the Registrar may think fit: 

      Provided that the Registrar shall not permit an 
amendment which substantially affects the iden-
tity of the trade mark. 

(8)  Where the Tribunal is considering an appeal 
from a decision of the Registrar in terms of subsection 
(4), the Tribunal may permit the applicant to amend his 
application in terms of subsection (7) without the 
application for such amendment being made to the 
Registrar, but in such case the views of the Registrar on 
the amendment shall be obtained. 

22 Opposition to registration and appeals 

(1)  When an application for registration of a trade 
mark has been accepted, whether absolutely or subject 
to amendments, modifications, conditions or limita-
tions, the applicant shall, as soon as may be after 
acceptance, advertise in the prescribed manner the 
application as accepted and the advertisement shall set 
forth all conditions and limitations subject to which the 
application has been accepted: 

Provided that the Registrar may direct that an appli-
cation shall be advertised before acceptance— 

 (a) if it is made under paragraph (e) of subsection 
(1) of section twelve; or 

 (b) in any other case where it appears to the Regis-
trar that it is expedient by reason of any excep-
tional circumstances so to do; 

and where an application has been so advertised, the 
Registrar may, if he thinks fit, direct that it shall be 
advertised again when it has been accepted. 

(2)  Any person may, within the prescribed time from 
the date of the advertisement of an application, give 
notice to the Registrar of opposition to the registration, 
which notice shall— 

 (a) be given in writing in the prescribed manner; and 

 (b) include a statement of the grounds of opposition. 

(3)  The Registrar shall send a copy of any notice in 
terms of subsection (2) to the applicant and, within the 
prescribed time after receipt thereof, the applicant shall 
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send to the Registrar in the prescribed manner a 
counter-statement of the grounds on which he relies for 
his application and if he does not do so, he shall be 
deemed to have abandoned his application. 

(4)  If the applicant sends a counter-statement in 
terms of subsection (3), the Registrar shall— 
 (a) furnish a copy thereof to the persons giving 

notice of opposition; and 
 (b) after hearing the parties, if so required, and 

considering the evidence, decide whether, and 
subject to what amendments, modifications, 
conditions or limitations, if any, registration is to 
be permitted. 

(5)  An appeal shall lie from any decision of the 
Registrar under this section, other than a decision in 
terms of paragraph (a) of subsection (10). 

(6)  An appeal under this section shall be made in the 
prescribed form and manner and on the appeal the 
Tribunal shall— 
 (a) if required, hear the parties and the Registrar; 

and 
 (b) make an order determining whether, and subject 

to what amendments, modifications, conditions 
or limitations, if any, registration is to be permit-
ted. 

(7)  On the hearing of an appeal under this section, 
any party may, either in the manner prescribed or by 
special leave of the Tribunal, bring forward further 
material for the consideration of the Tribunal. 

(8)  On an appeal under this section, no further 
grounds of objection to the registration of a trade mark 
shall be allowed to be taken by the opponent or the 
Registrar, other than those stated in terms of this 
section by the opponent, except by leave of the Tribu-
nal, and where any further grounds of objection are 
taken, the applicant, on giving notice as prescribed, 
shall be entitled to withdraw his application without 
payment of the costs of the opponent. 

(9)  On an appeal under this section, the Tribunal 
may, after hearing the Registrar, permit the trade mark 
proposed to be registered to be modified in any manner 
not substantially affecting the identity thereof, and may 
direct that the trade mark as so modified shall be 
advertised in the prescribed manner before being 
registered. 

(10)  Notwithstanding anything to the contrary con-
tained in this section, where— 
 (a) the Registrar considers that by reason of any 

point of law involved or of the unusual im-
portance or complexity of the matter it is desira-
ble to do so; or 

 (b) the applicant and all persons who have given 
notice of opposition so request; 

the Registrar, instead of deciding the matter as required 
by paragraph (b) of subsection (4), shall refer the 
matter to the Tribunal for decision and shall thereafter, 
in relation to the matter, act in accordance with the 
decision of the Tribunal. 

(11)  Regulations made in terms of section one hun-
dred and four may provide for the granting of an 
extension of the time prescribed for the doing of any 
thing in terms of this section. 

23 Registration 

(1)  When an application for registration of a trade 
mark has been accepted and the application— 

 (a) has not been opposed and the time for notice of 
opposition has expired; or 

 (b) has been opposed and the opposition has been 
decided in favour of the applicant; 

the Registrar shall register the trade mark in Part A or 
Part B, as the case may be, of the Register and the trade 
mark, when registered, shall be registered as at the date 
of the 
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application for registration, and that date shall be 
deemed, for the purposes of this Act, to be the date of 
registration: 

Provided that— 
 (i) where the Registrar is satisfied that the 

trade mark has been accepted in error or 
that, in the special circumstances of the 
case, the trade mark should not be regis-
tered or should be registered subject to 
amendments, modifications, conditions or 
limitations or to additional or different 
amendments, modifications, conditions or 
limitations, he may withdraw the ac-
ceptance and proceed as if the application 
had not been accepted; 

 (ii) the provisions of this subsection, relating to 
the date as at which a trade mark shall be 
registered and to the dale to be deemed to 
be the date of registration, shall, as re-
spects a trade mark referred to in subsec-
tion (1) of section ninety-seven, have effect 
subject to the provisions of that section. 

(2)  On the registration of a trade mark, the Registrar 
shall issue to the applicant a certificate in the prescribed 
form of the registration thereof sealed with the seal of 
the Trade Marks Office. 

(3)  Where the registration of a trade mark is not 
completed within twelve months from the date of the 
application by reason of default on the part of the 
applicant, the Registrar may, after giving notice of the 
non-completion to the applicant in writing in the 
prescribed manner, treat the application as abandoned, 
unless it is completed within the time specified in the 
notice. 

24 Duration and renewal of registration 

(1)  Subject to subsection (6), the registration of a 
trade mark shall be for a period of ten years but may be 
renewed from time to time in accordance with the 
provisions of this section. 

(2)  Subject to this section, the registered proprietor 
of a trade mark may, in the prescribed manner and 
within the prescribed period, renew the registration of 
the trade mark for a period of ten years from the 
expiration of the last registration. 

(3)  At the prescribed time before the expiration of 
the last registration of a trade mark, the Registrar shall 
send notice in the prescribed manner to the registered 
proprietor of the date of expiration and the conditions 
as to payment of fees and otherwise upon which a 
renewal of registration may be obtained and if, at the 
expiration of the time prescribed in that behalf, those 
conditions have not been duly complied with, the 
Registrar may remove the trade mark from the Register, 
subject to such conditions, if any, as to its restoration to 
the Register as may be prescribed. 

(4)  Where a trade mark has been removed from the 
Register for non-payment of the fee for renewal, it shall 
nevertheless, for the purpose of any application for the 
registration of a trade mark during one year next after 
the date of the removal, be deemed to be a trade mark 
that is on the Register: 

Provided that this subsection shall not have effect 
where the Registrar is satisfied that— 
 (a) there has been no bona fide trade use in Zimba-

bwe of the trade mark that has been removed 

during the three years immediately preceding its 
removal; or 

 (b) no deception or confusion would be likely to 
arise from the use of the trade mark that is the 
subject of the application for registration by 
reason of any 
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  previous use of the trade mark that has been 
removed from the Register. 

(5)  Where— 

 (a) a trade mark has been removed from the 
Register for non-payment of the fee for renew-
al; and 

 (b) the proprietor of the trade mark— 

 (i) applies in the prescribed manner within 
three years of such removal for the trade 
mark to be restored to the Register; and 

 (ii) furnishes with his application a declara-
tion in the prescribed form that the trade 
mark has bona fide been used in trade in 
Zimbabwe during the period from the 
date of removal or reasons satisfactory to 
the Registrar as to why there has been no 
such bona fide trade use; 

the Registrar may, subject to any conditions referred 
to in subsection (3), restore that trade mark to the 
Register with effect from the date on which it was 
removed, and thereupon that trade mark shall be 
regarded for all purposes as though it had not been 
removed from the Register. 

(6)  Where— 

 (a) a trade mark was registered before the ap-
pointed day in a register of trade marks kept 
under the repealed legislation the period of 
such registration shall be seven years from the 
date of such registration; 

 (b) the registration of a trade mark has been 
renewed under the repealed legislation the pe-
riod of such renewal shall be fourteen years 
from the expiration of the last registration un-
der the repealed legislation. 

(7)  An appeal shall lie from any decision of the 
Registrar under this section. 

(8)  In this section— 

“expiration of the last registration”, in relation to a 
trade mark, means the expiration in terms of this Act 
or the repealed legislation, as the case may be, of the 
original registration of the trade mark or of the last 
renewal of registration, as the case may be. 

25 Registration of parts of trade marks 

(1)  Where the proprietor of a trade mark claims to 
be entitled to the exclusive use of any part thereof 
separately, he may apply to register the whole and 
any such part as separate trade marks. shall— 

(2)  Each separate trade mark referred to in subsec-
tion (1) shall— 

 (a) satisfy all the conditions of an independent 
trade mark; and 

 (b) subject to the provisions of subsection (3) of 
section thirty and of subsection (2) of section 
thirty-five, have all the incidents of an inde-
pendent trade mark. 

26 Registration of trade marks as a series 

Where a person claiming to be the proprietor of 
several trade marks in respect of the same goods or 
services or description of goods or services which, 
while resembling each other in the material particu-
lars thereof, yet differ in respect of— 
 (a) statements of the goods or services in relation 

to which they are respectively used or pro-
posed to be used; or 

 (b) statements of number, price, quality or names 
of places; or 

 (c) other matter of a non-distinctive character 
which does not substantially affect the identity 
of the trade mark; or 

 (d) colour; seeks to register those trade marks, 
they may be registered as a series in one regis-
tration. 
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PART VI 

ASSIGNMENT AND TRANSMISSION 

27 Powers of, and restriction on, assignment 
and transmission 

(1)  Notwithstanding any law to the contrary, a 
registered trade mark shall be, and shall be deemed 
always to have been, assignable and transmissible, 
either in connection with or without the goodwill of 
the business concerned in the goods or services in 
respect of which the trade mark is registered. 

(2)  A registered trade mark shall be, and shall be 
deemed always to have been, assignable and trans-
missible in respect either of all the goods or services 
in respect of which it is registered or was registered, 
as the case may be, or of some, but not all, of those 
goods or services. 

(3)  Subsections (1) and (2) shall have effect in the 
case of an unregistered trade mark used in relation to 
any goods or services as they have effect in the case 
of a registered trade mark registered in respect of any 
goods or services, if— 
 (a) at the time of the assignment or transmission 

of the unregistered trade mark, it is or was 
used in the same business as a registered trade 
mark; and 

 (b) it is or was assigned or transmitted at the same 
time to the same person as that registered trade 
mark and in respect of goods or services, all of 
which are goods or services in relation to 
which the unregistered trade mark is or was 
used in that business and in respect of which 
that registered trade mark is or was assigned or 
transmitted. 

(4)  Notwithstanding anything in subsections (1) to 
(3), a trade mark shall not be, or be deemed to have 
been, assignable or transmissible in a case in which, 
as a result of an assignment or transmission, there 
would in the circumstances subsist, or have subsisted, 
whether under the common law or by registration, 
exclusive rights in more than one of the persons 
concerned to the use, in relation to the same goods or 
services or description of goods or services, of trade 
marks nearly resembling each other or of identical 
trade marks if, having regard to the similarity of the 
goods or services and of the trade marks, the use of 
the trade marks in exercise of those rights would be, 
or have been, likely to deceive or cause confusion: 

Provided that where a trade mark is, or has been, 
assigned or transmitted in such a case as aforesaid, 
the assignment or transmission shall not be deemed to 
be, or to have been, invalid under this subsection if 
the exclusive rights subsisting as a result thereof in 
the persons concerned respectively are, or were, 
having regard to limitations imposed thereon, such as 
not to be exercisable by two or more of those persons 
in relation to— 
 (a) goods to be sold or otherwise traded in within 

Zimbabwe, otherwise than for export there-
from; or 

 (b) goods to be exported to the same market 
outside Zimbabwe; or 

 (c) services to be performed within Zimbabwe. 

(5)  Where the proprietor of a registered trade mark 
who proposes to assign that trade mark in respect of 
any goods or services in respect of which it is 

registered submits to the Registrar in the prescribed 
manner a statement of case setting out the circum-
stances— 

 (a) the Registrar may issue to him a certificate 
stating whether, having regard to the similarity 
of the goods or services and of the trade marks 
referred to in the case, the proposed assign-
ment of the first-mentioned 
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  trade mark would or would not be invalid 
under subsection (4); and 

 (b) a certificate issued in terms of paragraph (a) 
shall, subject to the provisions of this section 
as to appeal and unless it is shown that the cer-
tificate was obtained by fraud or misrepresen-
tation, be conclusive as to the validity or 
invalidity under subsection (4) of the assign-
ment in so far as such validity or invalidity de-
pends upon the facts set out in the case: 

Provided that a certificate in favour of validity shall 
be so conclusive only if application under section 
twenty-nine for the registration of the title of the 
person becoming entitled is made within six months 
from the date on which the certificate is issued. 

(6)  Notwithstanding anything in subsections (1) to 
(3), a trade mark shall not, on or after the appointed 
day, be assignable or transmissible in a case in which, 
as a result of an assignment or transmission thereof, 
there would in the circumstances subsist, whether 
under the common law or by registration— 

 (a) an exclusive right in one of the persons 
concerned to the use of the trade mark limited 
to use in relation to goods to be sold or other-
wise traded in or services to be performed in a 
place or places in Zimbabwe; and 

 (b) an exclusive right in another of those persons 
to the use of a trade mark nearly resembling 
the first-mentioned trade mark or of an identi-
cal trade mark in relation to the same goods or 
services or description of goods or services lim-
ited to use in relation to goods to be sold or 
otherwise traded in or services to be performed 
in another place or other places in Zimbabwe: 

Provided that on application in the prescribed 
manner by the proprietor of a trade mark who 
proposes to assign it or of a person who claims that a 
trade mark has been transmitted to him or to a 
predecessor in title of his on or after the appointed 
day, the Registrar, if he is satisfied that in all the 
circumstances the use of the trade marks in exercise 
of the said rights would not be contrary to the public 
interest, may approve the assignment or transmission, 
and an assignment or transmission so approved shall 
not be deemed to be, or to have been, invalid under 
this subsection or under subsection (4), so, however, 
that in the case of a registered trade mark this 
provision shall not have effect unless application 
under section twenty-nine for the registration of the 
title of the person becoming entitled is made within 
six months from the date on which the approval is 
given or, in the case of a transmission, was made 
before that date. 

(7)  Notwithstanding anything contained in subsec-
tions (1) and (2) and subject to subsections (4) and 
(6), where a trade mark which is the subject of an 
application for registration has, subsequent to the 
date of the application, been assigned or transmitted, 
the Registrar may, on application in the prescribed 
manner and subject to such conditions as he may 
deem necessary, allow, on payment of the prescribed 
fee, the person or persons entitled to such trade mark 
by reason of such assignment or transmission to be 
substituted as the applicant or applicants, as the case 
may be, for registration of the trade mark. 

(8)  An appeal shall lie from any decision of the 
Registrar under this section. 

28 Power of registered proprietor to assign 
and give receipts 

Subject to this Act, the person for the time being 
entered in the Register as proprietor of a trade mark 
shall, subject to any rights appearing from the 
Register to be vested in 
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any other person, have power to assign the trade 
mark and to give effectual receipts for any considera-
tion for an assignment thereof. 

29 Registration of assignments and 
transmissions 

(1)  Where a person becomes entitled by assign-
ment or transmission to a registered trade mark, he 
shall make application to the Registrar to register his 
title, and the Registrar shall, on receipt of the applica-
tion and on proof of title to his satisfaction— 

 (a) register him as the proprietor of the trade mark 
in respect of the goods or services in respect of 
which the assignment or transmission has ef-
fect; and 

 (b) cause particulars of the assignment or trans-
mission to be entered on the Register. 

(2)  An application in terms of subsection (1) to 
register the assignment or transmission of a registered 
trade mark shall specify the effective date of the 
assignment or transmission and if the application is 
made more than twelve months after that date the 
applicant shall pay such penalty as is prescribed. 

(3)  Where the Registrar, in examining an applica-
tion in terms of subsection (1) in respect of the 
assignment or transmission of a registered trade mark 
made with goodwill, finds from the records available 
to him that the assignor is entered in the Register as 
the registered proprietor of another trade mark in 
respect of the same description of goods or services as 
the trade mark being assigned or transmitted, he shall 
notify both the assignor and assignee of the state of 
the Register relating to such other trade mark and 
inquire of them as to the reason why such other trade 
mark is not the subject of the same application. 

(4)  Where, after giving notice in terms of subsec-
tion (3), the Registrar is advised, in relation to the 
trade mark which is the subject of the inquiry— 

 (a) by the registered proprietor that the trade mark 
is of no further value to him and may be re-
moved from the Register; or 

 (b) by the assignee that he has no interest in 
seeking the proprietorship of the trade mark or 
its registration, and the registered proprietor— 

 (i) fails to reply to the inquiry by the 
Registrar within the period specified by 
the Registrar; or 

 (ii) replies within the period specified by the 
Registrar but fails to satisfy the Registrar 
that there are valid reasons why he 
should remain registered as the proprie-
tor of the trade mark; 

the Registrar may remove the trade mark from the 
Register. 

(5)  An appeal shall lie from any decision of the 
Registrar under this section. 

(6)  Except for the purposes of an appeal under this 
section or of an application under section thirty-
seven, a document or instrument in respect of which 
no entry has been made in the Register in accordance 
with subsection (1) or the corresponding provision of 
the repealed legislation shall not be admitted in 
evidence in any court in proof of the title to a trade 
mark unless the court otherwise directs. 

30 Certain trade marks to be associated so 
as to be assignable and transmissible as a 
whole only 

(1)  Trade marks that are registered as, or that are 
deemed by virtue of this Act to be, associated trade 
marks shall be assignable and transmissible only as a 
whole and not separately, but they shall for all other 
purposes be deemed to have been registered as 
separate trade marks. 
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(2)  Where a trade mark that is registered or is the 
subject of an application for registration in respect of 
any goods or services— 

 (a) is identical with another trade mark that is 
registered or is the subject of an application for 
registration in the name of the same proprietor 
in respect of the same goods or services or de-
scription of goods or services; or 

 (b) so nearly resembles another trade mark such 
as is referred to in paragraph (a) as to be likely 
to deceive or cause confusion if used by a per-
son other than the proprietor; 

the Registrar may at any time require that the trade 
marks shall be entered on the Register as associated 
trade marks. 

(3)  Where a trade mark and any part or parts 
thereof are, by virtue of subsection (1) of section 
twenty-five, registered as separate trade marks in the 
name of the same proprietor, they shall be deemed to 
be, and shall be registered as, associated trade marks. 

(4)  All trade marks that are, by virtue of section 
twenty-six, registered as a series in one registration 
shall be deemed to be, and shall be registered as, 
associated trade marks. 

(5)  On application made in the prescribed manner 
by the registered proprietor of two or more trade 
marks registered as associated trade marks, the 
Registrar may dissolve the association as respects any 
of them if he is satisfied that there would be no 
likelihood of deception or confusion being caused if 
that trade mark were used by another person in 
relation to any of the goods or services in respect of 
which it is registered and may amend the Register 
accordingly. 

(6)  An appeal shall lie from any decision of the 
Registrar under this section. 

PART VII 

USE AND NON-USE 

31 Removal from Register and imposition of 
limitation 

(1)  Subject to section thirty-two, a registered trade 
mark may be removed from the Register in respect of 
any of the goods or services in respect of which it is 
registered on application by any person aggrieved to 
the Tribunal or, at the option of the applicant and 
subject to section seventy-seven, to the Registrar on 
the ground that— 

 (a) the trade mark was registered without any 
bona fide intention on the part of the applicant 
for registration that it should be used in rela-
tion to those goods or services by him and that 
there has in fact been no bona fide use of the 
trade mark in relation to those goods or ser-
vices by any proprietor thereof for the time be-
ing up to the date one month before the date of 
the application; or 

 (b) up to the date one month before the date of the 
application a continuous period of five years or 
longer elapsed during which— 

 (i) the trade mark was a registered trade 
mark; and 

 (ii) there was no bona fide use thereof in 
relation to those goods or services by any 
proprietor thereof for the time being: 

Provided that, except where the applicant has been 
permitted under subsection (2) of section fifteen to 
register an identical or nearly resembling trade mark 
in respect of the goods or services in question or 
where the Tribunal or the Registrar, as the case may 
be, is of the opinion that he might properly be 
permitted so to register such a trade 
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mark, the Tribunal or the Registrar may refuse an 
application made under paragraph (a) or (b) in 
relation to any goods or services, if it is shown that 
there has been, before the relevant date or during the 
relevant period, as the case may be, bona fide use of 
the trade mark by any proprietor thereof for the time 
being in relation to goods or services of the same 
description, being goods or services in respect of 
which the trade mark is registered. 

(2)  Where, in relation to any goods or services in 
respect of which a trade mark is registered— 
 (a) the matters referred to in paragraph (b) of 

subsection (1) are shown so far as regards 
non-use of the trade mark in relation to— 

 (i) goods to be sold or otherwise traded in in 
a particular place in Zimbabwe, other-
wise than for export from Zimbabwe; or 

 (ii) goods to be exported to a particular 
market outside Zimbabwe; or 

 (iii) services to be performed in Zimbabwe; 
  and 
 (b) a person has been permitted under subsection 

(2) of section fifteen to register an identical or 
nearly resembling trade mark in respect of 
those goods or services under a registration ex-
tending to use in relation to— 

 (i) goods to be sold or otherwise traded in in 
that place, otherwise than for export 
from Zimbabwe; or 

 (ii) goods to be exported to that market; or 
 (iii) services to be performed in that place; 
  or the Tribunal or the Registrar is of the 

opinion that he might properly be permitted so 
to register such a trade mark; 

on application by that person to the Tribunal or, at 
the option of the applicant and subject to section 
seventy-seven, to the Registrar, the Tribunal or the 
Registrar may impose on the registration of the first-
mentioned trade mark such limitations as the Tribu-
nal or the Registrar thinks right for securing that that 
registration shall cease to extend to such use as last 
aforesaid. 

(3)  An applicant shall not be entitled to rely, for 
the purposes of paragraph (b) of subsection (1) or for 
the purposes of subsection (2), on any non-use of a 
trade mark that is shown to have been due to special 
circumstances in the trade and not to any intention 
not to use or to abandon the trade mark in relation to 
the goods or services to which the application relates. 

32 Defensive registration of well known trade 
marks 

(1)  Where a trade mark registered in Part A of the 
Register has become so well known as respects any 
goods or services in respect of which it has been used 
that the use thereof in relation to other goods or 
services would be likely to be taken as indicating a 
connection in the course of trade between those goods 
or services and a person entitled to use the trade mark 
in relation to the first-mentioned goods or services, 
then, notwithstanding that the proprietor registered in 
respect of the first-mentioned goods or services does 
not use or propose to use that trade mark in relation 
to those other goods or services and notwithstanding 
anything in section thirty-one, the trade mark may, 
on the application in writing in the prescribed manner 
of the proprietor registered in respect of the first-

mentioned goods or services, be registered in Part D 
of the Register in his name in respect of those other 
goods or services as a defensive trade mark and, 
while so registered, shall not be 
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liable to be taken off the Register in respect of those 
goods or services under section thirty-one. 

(2)  The registered proprietor of a trade mark 
may— 

 (a) in terms of subsection (1) apply for the 
registration thereof in respect of any goods or 
services as a defensive trade mark. notwith-
standing that it is already registered in his 
name in respect of those goods or services oth-
erwise than as a defensive trade mark; or 

 (b) apply for the registration thereof in respect of 
any goods or services otherwise than as a de-
fensive trade mark. notwithstanding that it is 
already registered in his name in respect of 
those goods or services as a defensive trade 
mark; 

in lieu in each case of the existing registration. 

(3)  A trade mark registered as a defensive trade 
mark and that trade mark as otherwise registered in 
the name of the same proprietor shall, notwithstand-
ing that the respective registrations are in respect of 
different goods or services, be deemed to be, and shall 
be registered as, associated trade marks. 

(4)  On application by any person aggrieved to the 
Tribunal or, at the option of the applicant and subject 
to section seventy-seven, to the Registrar, the 
registration of a trade mark as a defensive trade mark 
may be cancelled— 

 (a) on the ground that the requirements of 
subsection (1) are no longer satisfied in respect 
of any goods or services in respect of which the 
trade mark is registered in the name of the 
same proprietor otherwise than as a defensive 
trade mark; or 

 (b) as respects any goods or services in respect of 
which it is registered as a defensive trade mark 
on the ground that there is no longer any like-
lihood that the use of the trade mark in relation 
to those goods or services would be taken as 
giving the indication mentioned in subsection 
(1). 

(5)  The Registrar may at any time cancel in the 
prescribed manner the registration of a defensive 
trade mark if the registration of a trade mark in Part 
A of the Register upon which the registration of the 
defensive trade mark is wholly based— 

 (a) is assigned to a different proprietor without the 
goodwill of the business relating to the goods 
or services in respect of which that trade mark 
was registered; or 

 (b) is removed from the Register: 

      Provided that where a defensive trade mark 
is removed in terms of this paragraph if the 
trade mark upon which its registration was 
wholly based is restored to Part A of the Regis-
ter in terms of subsection (5) of section twenty-
four, the defensive trade mark shall be restored 
to Part D of the Register. 

(6)  Except as otherwise expressly provided in this 
section, this Act shall apply in respect of the registra-
tion of trade marks as defensive trade marks and of 
trade marks so registered as they apply in other cases 
and section eight relating to the infringement of a 
trade mark registered in Part A of the Register shall 
apply to the infringement of any defensive trade mark 

registered in terms of this section if that registration is 
valid. 

33 Registered users 

(1)  Subject to this section, a person other than the 
proprietor of a trade mark registered in Part A or Part 
B of the Register may be registered as a registered 
user thereof in respect of all or any of the goods or 
services in respect of which that trade mark is 
registered. 
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(2)  The use of a trade mark by a registered user 
thereof in relation to goods or services— 

 (a) with which he is connected in the course of 
trade; and 

 (b) in respect of which for the time being the trade 
mark remains registered and he is registered as 
a registered user; 

being use such as to comply with any conditions or 
restrictions to which his registration is subject, is in 
this Act referred to as the “permitted use” thereof. 

(3)  The permitted use of a trade mark shall be 
deemed to be use by the proprietor thereof and shall 
be deemed not to be use by a person other than the 
proprietor for the purposes of section thirty-one and 
for any other purpose for which such use is material 
under this Act or any other law. 

(4)  Subject to any agreement subsisting between 
the parties, a registered user of a trade mark shall be 
entitled to call upon the proprietor thereof to take 
proceedings to prevent infringement thereof and, if 
the proprietor refuses or neglects to do so within two 
months after being so called upon, the registered user 
may institute proceedings for infringement in his own 
name as if he were the proprietor, making the 
proprietor a defendant: 

Provided that a proprietor added as defendant in 
terms of this subsection shall not be liable for any 
costs unless he enters an appearance and takes part in 
the proceedings. 

(5)  Where it is proposed that a person should be 
registered as a registered user of a trade mark, the 
proprietor and the proposed registered user shall 
apply in writing to the Registrar in the prescribed 
manner and shall furnish him with such documents, 
information or evidence as may be prescribed or 
required by the Registrar. 

(6)  When the requirements of subsection (5) have 
been complied with, if the Registrar, after considering 
the information furnished to him under that subsec-
tion, is satisfied that in all the circumstances the use 
of the trade mark in relation to the proposed goods or 
services or any of them by the proposed registered 
user, subject to any conditions or restrictions which 
the Registrar thinks right, would not be contrary to 
the public interest, the Registrar may register the 
proposed registered user, with effect from the date of 
the application or such later date as the Registrar 
thinks fit, as a registered user in respect of the goods 
or services as to which he is so satisfied. 

(7)  The Registrar shall refuse an application in 
terms of subsection (5) if it appears to him that the 
grant thereof would tend to facilitate trafficking in a 
trade mark. 

(8)  Without derogation from section thirty-seven, 
the registration of a person as a registered user— 

 (a) may be varied by the Registrar as regards the 
goods or services in respect of which, or any 
conditions or restrictions subject to which, it 
has effect, on application in writing in the pre-
scribed manner by the registered proprietor of 
the trade mark to which the registration relates; 
or 

 (b) may be extended by the Registrar, on applica-
tion in writing by the registered proprietor, for 
a further period; or 

 (c) may be cancelled by the Registrar, on applica-
tion in writing in the prescribed manner by the 
registered proprietor or any registered user of 
the trade mark; or 

 (d) may be cancelled by the Registrar, on applica-
tion in writing in the prescribed manner by any 
person on any of the following grounds, that is 
to say— 
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 (i) that the registered user has used the 
trade mark otherwise than by way of the 
permitted use or in such a way as to 
cause or to be likely to cause deception 
or confusion; 

 (ii) that the proprietor or the registered user 
misrepresented or failed to disclose some 
fact material to the application for the 
registration or that the circumstances 
have materially changed since the date of 
the registration; 

 (iii) that the registration ought not to have 
been effected, having regard to rights 
vested in the applicant by virtue of a con-
tract in the performance of which he is 
interested. 

(9)  Provision shall be made in regulations made in 
terms of section one hundred and four for— 

 (a) the notification of the registration of a person 
as a registered user to any other registered user 
of the trade mark; and 

 (b) the notification of an application under 
subsection (8) to the registered proprietor and 
each registered user, other than the applicant, 
of the trade mark; and 

 (c) giving to the person making an application in 
terms of subsection (8) and to all persons who 
intervene in the proceedings in accordance 
with the regulations an opportunity of being 
heard. 

(10)  The Registrar shall cancel the registration of a 
person as a registered user of a trade mark in respect 
of any goods or services in respect of which the trade 
mark is no longer registered: 

Provided that where the trade mark has been re-
moved from the Register for non-payment of the fee 
for renewal, if the trade mark is restored to the 
Register in terms of subsection (5) of section twenty-
four, the Registrar shall restore the registration of the 
registered user unless the proprietor of the trade mark 
or the registered user concerned requests that such 
registration be not restored. 

(11)  An appeal shall lie from any decision of the 
Registrar under this section. 

(12)  Nothing in this section shall confer on a 
registered user of a trade mark any assignable or 
transmissible right to the use thereof. 

34 Proposed use of trade mark by 
corporation to be constituted, etc. 

(1)  An application for the registration of a trade 
mark in respect of any goods or services shall not be 
refused nor shall permission for such registration be 
withheld on the ground only that it appears that the 
applicant does not use or propose to use the trade 
mark— 

 (a) if the Registrar is satisfied that a body corpo-
rate is about to be constituted and that the ap-
plicant intends to assign the trade mark to the 
body corporate with a view to the use thereof 
in relation to those goods or services by the 
body corporate; or 

 (b) if the application is accompanied by an 
application for the registration of a person as a 
registered user of the trade mark and the Reg-
istrar is satisfied that— 

 (i) the proprietor intends it to be used by 
that person in relation to those goods or 
services; and 

 (ii) that person will be registered as a 
registered user thereof immediately after 
the registration of the trade mark. 

(2)  Section thirty-one shall have effect, in relation 
to a trade mark registered by virtue of subsection (1), 
as if for the reference, in paragraph (a) of subsection 
(1) of that section, to intention on the part of an 
applicant for 
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registration that the trade mark should be used by 
him there were substituted a reference to intention on 
his part that it should be used by the body corporate 
or registered user concerned. 

(3)  Where a trade mark is registered in respect of 
any goods or services by virtue of subsection (1) in 
the name of an applicant who relies on intention to 
assign to a body corporate as mentioned in that 
subsection, then, unless within such period as may be 
prescribed or within such further period not exceed-
ing six months as the Registrar may on application 
being made to him in the prescribed manner allow, 
the body corporate has been registered as the proprie-
tor of the trade mark in respect of those goods or 
services, the registration shall cease to have effect in 
respect thereof at the expiration of that period, and 
the Registrar shall amend the Register accordingly. 

(4)  An appeal shall lie from any decision of the 
Registrar under this section. 

35 Use of one of associated or substantially 
identical trade marks equivalent to use of 
another 

(1)  Where, under this Act, use of a registered trade 
mark is required to be proved for any purpose, the 
Registrar may, if and so far as the Registrar thinks fit, 
accept— 

 (a) use of an associated registered trade mark; or 

 (b) use of the trade mark with additions or 
alterations not substantially affecting its identi-
ty; 

as an equivalent for the use required to be proved. 

(2)  The use of the whole of a registered trade mark 
shall, for the purposes of this Act, be deemed to be 
also a use of any registered trade mark, being a part 
thereof, registered in the name of the same proprietor 
by virtue of section twenty-five. 

36 Use of trade mark for export trade 

The application in Zimbabwe of a trade mark to 
goods to be exported from Zimbabwe and any other 
act done in Zimbabwe in relation to goods to be 
exported from Zimbabwe or services to be performed 
outside Zimbabwe which, if done in relation to goods 
to be sold or otherwise traded in in Zimbabwe or 
services to be performed in Zimbabwe would consti-
tute use of a trade mark therein, shall be deemed to 
constitute use of the trade mark in relation to those 
goods or services for any purpose for which such use 
is material under this Act or any other law. 

PART VIII 

RECTIFICATION AND CORRECTION OF REGISTER 

37 General power to rectify entries in 
Register 

(1)  Any person aggrieved by— 
 (a) the non-insertion in or omission from the 

Register of any entry; or 
 (b) any entry made in the Register without 

sufficient cause; or 
 (c) any entry wrongly remaining on the Register; 

or 
 (d) any error or defect in any entry in the Register; 

may apply in the prescribed manner to the Tri-
bunal or, at the option of the applicant and 
subject to section seventy-seven, to the Regis-

trar, and the Tribunal or the Registrar may 
make such order for making, expunging or 
varying the entry as the Tribunal or the Regis-
trar may think fit. 

(2)  In any proceedings under this section, the 
Tribunal or the Registrar may decide any question 
that it may be necessary or expedient to decide in 
connection with the rectification of the Register. 
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(3)  Where the Registrar is of the opinion that 
there may have been any fraud in the registration, 
assignment or transmission of a registered trade 
mark, he may himself apply to the Tribunal under 
this section. 

(4)  Any order of the Tribunal rectifying the Reg-
ister shall direct that notice of the rectification shall 
be served in the prescribed manner on the Registrar, 
and the Registrar shall, on receipt of the notice, 
rectify the Register accordingly. 

(5)  The power to rectify the Register conferred by 
this section shall include power to alter a registration 
in Part A of the Register to a registration in Part B of 
the Register. 

38 Power to expunge or vary registration for 
breach of condition or registration of 
distinguishing guise 

(1)  On application by— 

 (a) any person aggrieved to the Tribunal or, at 
the option of the applicant and subject to sec-
tion seventy-seven, to the Registrar; or 

 (b) the Registrar to the Tribunal; 

the Tribunal or the Registrar may make such order 
as the Tribunal or the Registrar may think fit for 
expunging or varying the registration of a trade mark 
on the ground of any contravention of or failure to 
observe a condition entered on the Register in 
relation thereto. 

(2)  On application by any person aggrieved to the 
Tribunal or, at the option of the applicant and 
subject to section seventy-seven, to the Registrar, the 
Tribunal or the Registrar may make such order as 
the Tribunal or the Registrar may think fit for 
expunging or varying the registration of a distin-
guishing guise on the ground that the registration of 
that distinguishing guise has become likely to limit 
unreasonably the development of any art or industry. 

39 Correction of Register 

(1)  On request made in the prescribed manner by 
the registered proprietor, the Registrar may— 

 (a) correct any error in the name, address or 
description of the registered proprietor of a 
trade mark; or 

 (b) enter any change in the name, address or 
description of the person who is registered as 
proprietor of a trade mark; or 

 (c) cancel the entry of a trade mark on the 
Register; or 

 (d) strike out any goods or services from those in 
respect of which a trade mark is registered; or 

 (e) enter a disclaimer or memorandum relating to 
a trade mark which does not in any way ex-
tend the rights given by the existing registra-
tion of the trade mark. 

(2)  On request made in the prescribed manner by 
the registered user of a trade mark, the Registrar 
may correct any error or enter any change in the 
name, address or description of the registered user. 

(3)  On request made in the prescribed manner by 
the registered proprietor or the registered user, as the 
case may be, the Registrar may— 

 (a) correct any error or enter any change in the 
name or address of the person appointed for 
the purposes of his address for service; or 

 (b) enter the name and address of any person 
appointed for the purposes of his address for 
service and cancel any previous appointment. 

(4)  The Registrar, after giving such notice, if any, 
as he considers to be necessary, may correct any 
error in an entry in the Register which has been 
made by an officer in the Trade Marks Office. 
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(5)  An appeal shall lie from any decision of the 
Registrar under this section. 

40 Alteration of registered trade mark 

(1)  The registered proprietor of a trade mark may 
apply in the prescribed manner to the Registrar for 
leave to add to or alter the trade mark in any manner 
not substantially affecting the identity thereof, and 
the Registrar may— 

 (a) refuse leave; or 

 (b) grant leave on such terms and subject to such 
limitations as he may think fit. 

(2)  The Registrar may direct that an application 
in terms of subsection (1) shall be advertised in the 
prescribed manner in any case where it appears to 
him that it is expedient so to do. 

(3)  If, within the prescribed period from the date 
of an advertisement in terms of subsection (2), any 
person gives notice to the Registrar in the prescribed 
manner of opposition to the application, the Regis-
trar shall, after hearing the parties if so required, 
decide the matter. 

(4)  An appeal shall lie from any decision of the 
Registrar under this section. 

(5)  Where leave to add to or alter a trade mark 
has been granted, the proprietor shall advertise in 
the prescribed manner the trade mark as altered, 
unless it has already been advertised in the form to 
which it has been altered in an advertisement under 
subsection (2). 

41 Adaptation of entries in Register to 
amended or substituted classification of 
goods or services 

(1)  Where the prescribed classification in accord-
ance with which a trade mark was registered, 
whether it was registered before, on or after the 
appointed day, is revised or substituted by a new 
classification, the proprietor of the trade mark shall, 
together with any application in terms of section 
twenty-four for the renewal of the registration 
thereof or the restoration of that trade mark to the 
Register, apply in the prescribed manner for revision 
of the class or classes in which the trade mark is 
registered so as to bring it in accord with the revised 
or substituted classification. 

(2)  If, on an application in terms of subsection 
(1), as a result of the revised or substituted classifi-
cation— 

 (a) two or more identical trade marks owned by 
the same proprietor, which were under the 
previous registration registered in separate 
classes, fall within a single class, such marks 
may be consolidated as one registration in the 
revised or substituted class; or 

 (b) a trade mark is required to be recorded in 
more than one class, such mark shall be sepa-
rately registered in each class in which the 
mark is so recorded and shall be treated as 
separate trade marks for the purposes of this 
Act. 

(3)  Regulations made in terms of section one 
hundred and four may empower the Registrar to 
amend the Register, whether by making or expung-
ing or varying entries therein, for the purpose of 
adapting the designation therein of the goods or 

services or classes of goods or services in respect of 
which trade marks are registered to any amended or 
substituted classification that may be prescribed. 

(4)  The Registrar shall not, in the exercise of any 
power conferred upon him by regulations referred to 
in subsection (3), make any amendment to the 
Register that would have the effect of— 

 (a) adding any goods or services or classes of 
goods or services to those in respect of which 
a trade mark is registered, whether in one or 
more classes, immediately before the amend-
ment is to be made; or 
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 (b) ante-dating the registration of a trade mark in 
respect of any goods or services: 

      Provided that the provisions of this 
subsection shall not have effect in relation to 
any goods or services as to which the Regis-
trar is satisfied that compliance with such 
provisions in relation thereto would involve 
undue complexity and that the addition or 
ante-dating, as the case may be, would not af-
fect any substantial quantity of goods or ser-
vices and would not substantially prejudice 
the rights of any person. 

(5)  An appeal shall lie from any decision of the 
Registrar under this section. 

PART IX 

CERTIFICATION MARKS 

42 Certification mark to be distinctive 

(1)  A mark apt, in relation to any goods or ser-
vices, to distinguish in the course of trade, goods or 
services certified by any person in respect of origin, 
material, mode of manufacture or performance, 
quality, accuracy or any other characteristic from 
goods or services not so certified shall be registrable 
as a certification mark in Part C of the Register in 
respect of those goods or services in the name, as 
proprietor thereof, of that person: 

Provided that a mark shall not be so registrable in 
the name of a person who carries on a trade in goods 
or services of the kind certified. 

(2)  In determining whether a mark is apt to dis-
tinguish as mentioned in subsection (1), the Regis-
trar may have regard to the extent to which— 

 (a) the mark is inherently apt to distinguish in 
relation to the goods or services in question; 
and 

 (b) by reason of the use of the mark or of any 
other circumstances, the mark is in fact apt to 
distinguish as mentioned in subsection (1) in 
relation to the goods or services in question. 

43 Right given by registration of certification 
mark 

The rights acquired by registration of a certifica-
tion mark shall, subject to this Part, be the same as 
the rights acquired by registration of a trade mark in 
Part A of the Register and, for that purpose, sections 
eight, ten and eleven shall apply, mutatis mutandis, 
in relation to certification marks. 

44 Application for registration of 
certification mark 

(1)  An application for the registration of a certifi-
cation mark in Part C of the Register shall be made 
to the Registrar in writing in the prescribed manner 
by the person proposed to be registered as the 
proprietor thereof. 

(2)  An applicant for the registration of a certifica-
tion mark shall transmit to the Registrar draft rules 
for governing the use thereof at such time before the 
decision of the Registrar on the application as the 
Registrar may require in order to enable him to 
consider the draft. 

(3)  Subject to this Act, the Registrar may— 

 (a) refuse the application; or 

 (b) accept the application and approve the rules, 
either without modification and uncondition-
ally or subject to any conditions or limitations 
or to any amendments or modifications of the 
application or of the rules as he may think fit. 

(4)  Subsections (4) to (8) of section twenty-one 
shall apply, mutatis mutandis, in relation to an 
application in 
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terms of this section as they apply in relation to an 
application under subsection (1) of section twenty-
one. 

(5)  In dealing with an application under this 
section, the Registrar shall have regard to the like 
considerations, so far as relevant, as if the applica-
tion were an application under section twenty-one 
and to any other considerations relevant to applica-
tions under this section, including the desirability of 
securing that a certification mark shall comprise 
some indication that it is such a mark, and including 
also the following matters— 

 (a) whether the applicant is competent to certify 
the goods or services in respect of which the 
mark is to be registered; and 

 (b) whether the draft rules are satisfactory; and 

 (c) whether in all the circumstances the registra-
tion applied for would be to the advantage of 
the public. 

(6)  An application in terms of this section may be 
made by a Minister on behalf of any Ministry or 
department of the State. 

45 Advertising of acceptance of application 

When an application has been accepted, the appli-
cant shall, as soon as may be after such acceptance, 
advertise the application as accepted in the pre-
scribed manner, and subsections (2) to (11) of 
section twenty-two shall apply, mutatis mutandis, in 
relation to the registration of the certification mark 
as if the application had been an application under 
section twenty-one. 

46 Rules governing use of certification mark 

(1)  There shall be deposited at the Trade Marks 
Office in respect of every certification mark regis-
tered under this Part rules approved by the Registrar 
for governing the use thereof which— 

 (a) shall include provisions as to the cases in 
which the proprietor is to certify goods or ser-
vices and to authorize the use of the certifica-
tion mark; and 

 (b) may contain any other provisions that the 
Registrar may require or permit to be inserted 
therein, including provisions conferring a 
right of appeal to the Registrar against any re-
fusal of the proprietor to certify goods or ser-
vices or to authorize the use of the 
certification mark in accordance with the 
rules. 

(2)  Rules deposited in terms of subsection (1) 
shall be open to inspection in like manner as the 
Register. 

(3)  Rules deposited in terms of subsection (1) 
may, on the application in the prescribed manner by 
the registered proprietor, be altered by the Registrar. 

(4)  The Registrar may direct that an application 
for an alteration in terms of subsection (3) shall be 
advertised in any case where it appears to him that it 
is expedient so to do. 

(5)  Where an application has been advertised in 
terms of subsection (4), if, within the prescribed 
period from the date of the advertisement, any 
person gives notice to the Registrar of opposition to 
the application subsections (2) to (11) of section 
twenty-two shall apply, mutatis mutandis. 

47 Rectification of Part C of Register 

The power to order rectification of the Register 
conferred by section thirty-seven shall include, in 
relation to certification marks, rectification on the 
ground that— 

 (a) in the case of any goods or services in respect 
of which the mark is registered, the proprietor 
is no longer competent to certify these goods 
or services as is contemplated by section for-
ty-two; or 
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 (b) the proprietor has failed to observe a provi-
sion of the rules deposited in terms of section 
forty-six which it was his duty to observe; or 

 (c) it is no longer to the advantage of the public 
that the mark should be registered; or 

 (d) the advantage of the public requires that if the 
mark remains registered, the rules deposited 
in terms of section forty-six should be varied. 

48 Assignment or transmission of 
certification mark 

A certification mark shall not be assignable or 
transmissible otherwise than with the consent of the 
Registrar who may grant his consent subject to such 
terms and conditions as he may think fit. 

49 Appeals against refusal by registered 
proprietor to certify goods or services 

(1)  There shall be a right of appeal to the Regis-
trar in the prescribed manner against the refusal by 
the registered proprietor of a certification mark to 
certify goods or services or to authorize the use of 
the certification mark in accordance with the rules 
deposited in terms of section forty-six. 

(2)  Notwithstanding section fifty-five, the Regis-
trar shall not have jurisdiction to award costs to or 
against any party on an appeal to him in terms of 
subsection (1). 

50 Provisions of the Act not applicable to 
certification mark 

Save as otherwise provided in this Part, this Act 
other than— 
 (a) subsections (4) to (8) of section twenty-seven 

and sections thirty-one, thirty-two, thirty-
three, thirty-four and ninety-nine; and 

 (b) any provision the operation of which is 
limited by the terms thereof to registration in 
Part B of the Register; shall apply, mutatis 
mutandis, in relation to a certification mark. 

PART X 

FUNCTIONS OF REGISTRAR IN RELATION TO CER-

TAIN EVIDENCE, DOCUMENTS AND POWERS 

51 Preliminary advice by Registrar as to 
distinctiveness, deceptiveness, etc. 

(1)  It shall be a function of the Registrar to give 
to a person who proposes to apply for the registra-
tion of a trade mark in Part A or Part B of the 
Register advice as to whether the trade mark appears 
to the Registrar prima facie— 
 (a) to be inherently apt to distinguish or capable 

of distinguishing, as the case may be, for the 
purposes of section twelve or thirteen, as the 
case may be; or 

 (b) not to be prohibited from registration by 
virtue of subsection (1) of section fourteen. 

(2)  Any person referred to in subsection (1) who 
is desirous of obtaining advice mentioned in that 
subsection shall make application to the Registrar 
therefor in the prescribed manner. 

(3)  If, on the application for the registration of a 
trade mark as to which the Registrar has given 
advice in terms of subsection (1) in the affirmative, 
made within three months after the advice is given, 
the Registrar, after further investigation or consider-
ation, gives notice to the applicant of objection on 

the ground that the trade mark is not apt to distin-
guish or capable of distinguishing, as the case may 
be, 
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or is incapable of registration by virtue of subsection 
(1) of section fourteen, the applicant shall be 
entitled, on giving notice of withdrawal of the 
application within the prescribed period, to have 
repaid to him any fee paid on the lodging of the 
application. 

52 Hearing before exercise of Registrar’s 
discretion 

Where any discretionary or other power is given 
by this Act to the Registrar, he shall not exercise that 
power adversely to the applicant or the registered 
proprietor of the trade mark in question, as the case 
may be, without giving to the applicant or registered 
proprietor an opportunity of being heard. 

53 Evidence of certain entries and 
documents 

(1)  A certificate purporting to be signed by the 
Registrar and certifying that any entry which is 
authorized by or under this Act or the repealed 
legislation to be made has or has not been made or 
that any other thing which is so authorized to be 
done has or has not been done shall be prima facie 
evidence of the matters so certified. 

(2)  A copy of any entry in the Register or of any 
document kept in the Trade Marks Office or of any 
trade mark or an extract from the Register or any 
such document certified by the Registrar and sealed 
with the seal of the Trade Marks Office shall be 
admitted in evidence without further proof and 
without production of the original. 

54 Inspection of documents 

(1)  The Register and any prescribed form which 
is lodged at the Trade Marks Office shall, at all 
convenient times, be open to inspection by the public 
and certified copies, either sealed with the seal of the 
Trade Marks Office or unsealed as may be required, 
of any entry in, or particulars from, the Register or 
of any such form, as the case may be, shall be given 
to any person requiring them on payment of the 
prescribed fee. 

(2)  Save as otherwise provided in this Act, any 
person who wishes to inspect any document 
submitted in connection with any application made 
in terms of this Act or the repealed legislation, not 
being a prescribed form, shall apply in writing to the 
Registrar stating the reason therefor and the grounds 
on which he claims an interest in the matter, and on 
receipt of such application the Registrar— 
 (a) shall refer a copy of the application to the 

proprietor of, or applicant for, the trade mark 
concerned, as the case may be, who may, 
within such period as may be prescribed, ob-
ject to disclosure of the document or any in-
formation contained therein on the grounds 
that the interest claimed is not genuine or that 
the document contains information disclosure 
of which would cause damage or prejudice; 
and 

 (b) may, after considering any objection lodged in 
terms of paragraph (a), permit the applicant 
to inspect such document or portion thereof if 
he considers that inspection thereof is justi-
fied in the circumstances and a certified copy 
of such document or an extract therefrom may 
be given on payment of the prescribed fee: 

      Provided that the Registrar shall not permit 
any inspection in terms of this paragraph— 

 (i) prior to the date that the acceptance of 
the application concerned is advertised 
in terms of subsection (1) of section 
twenty-two; or 

 (ii) where an objection has been lodged in 
terms of paragraph (a), without first no-
tifying the person lodging the objection 
that he intends to 
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  permit such inspection and affording 
that person an opportunity of appealing 
in terms of subsection (3). 

(3)  An appeal shall lie from any decision of the 
Registrar under this section. 

(4)  In this section— 

“prescribed form” means any application, request, 
authorization, declaration or other notice made or 
given in a form which has been prescribed for the 
purpose, but does not include any document 
accompanying or annexed to such form. 

55 Power of Registrar to award costs 

(1)  Subject to subsection (2) of section forty-
nine, in all proceedings before the Registrar under 
this Act, the Registrar shall have power to award to 
any party such costs as he may consider reasonable 
and to direct how and by what parties they are to be 
paid. 

(2)  Any costs awarded by the Registrar shall be 
taxed by a taxing officer of the Tribunal and 
payment thereof may be enforced in the same 
manner as if they were costs allowed by the Tribu-
nal. 

(3)  An appeal shall lie from any decision of the 
Registrar under this section. 

56 Proceedings before Registrar 

(1)  Evidence in any proceedings before the Regis-
trar under this Act shall be given by affidavit: 

Provided that the Registrar may, if he thinks fit in 
any particular case, take oral evidence on oath in lieu 
of or in addition to such evidence. 

(2)  The Registrar may, in any proceedings before 
him under this Act, allow any witness to be cross-
examined on his affidavit or oral evidence. 

(3)  The Registrar may, in any proceedings before 
him under this Act, decide the hours, times and 
places at which he will sit and he may adjourn such 
proceedings for such time and to such place as he 
may think fit. 

(4)  For the purposes of any proceedings before 
him under this Act, the Registrar shall have the same 
powers, rights and privileges as are conferred upon a 
commissioner by the Commissions of Inquiry Act 
[Chapter 10:07], other than the power to order a 
person to be detained in custody, and sections 9 to 
13 and 15 to 19 of that Act shall apply, mutatis 
mutandis, in relation to the hearing and determina-
tion of any matter before the Registrar under this Act 
and to any person summoned to give evidence or 
giving evidence before him. 

57 Advertisements to be approved by 
Registrar 

(1)  Subject to subsection (2), no advertisement or 
notice shall be published by any person under this 
Act unless it is in the prescribed form or the Regis-
trar has approved the contents of such advertisement 
or notice and an advertisement or notice which has 
not been so approved shall not have any force or 
effect for the purposes of this Act. 

(2)  Subsection (1) shall not apply to an adver-
tisement or notice published by or under the 
authority of the President or the Minister. 

PART X 

TRADE MARK AGENTS 

58 Trade mark agents and their functions 

(1)  Subject to this Act, a trade mark agent may 
act as agent on behalf of any person in connection 
with any matter or proceeding before the Registrar 
under this Act 
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and may draw and sign all documents and make all 
communications between an applicant and the Trade 
Marks Office and may represent an applicant at all 
attendances before the Registrar. 

(2)  A trade mark agent shall not be guilty of an 
offence under any enactment prohibiting the 
preparation for reward of certain documents by 
persons not legally qualified by reason only of the 
preparation or signature by him of any document 
relating to trade marks for use in the Trade Marks 
Office or required in any proceedings under this Act 
before the Registrar or the Tribunal. 

59 Qualifications and registration of trade 
mark agents 

(1)  The Registrar shall— 
 (a) keep a Register of Trade Mark Agents in 

which the name of every person, immediately 
upon his being accepted for registration, shall 
be registered, showing against his name such 
particulars as the Registrar shall from time to 
time deem necessary; and 

 (b) enter in such Register of Trade Mark Agents 
all changes relating to registrations. 

(2)  Any person ordinarily resident in Zimbabwe 
who— 
 (a) has served such period of articles as may be 

prescribed and has passed the prescribed 
qualifying examinations; or 

 (b) has passed the prescribed qualifying examina-
tions and produces proof that he is a member 
in good standing of The Institute of Trade 
Mark Agents of the United Kingdom; or 

 (c) produces proof that he holds a qualification 
recognized by the Minister as being equiva-
lent to the qualifications required for the pur-
poses of paragraph (a) or (b); 

may make application to the Registrar in the 
prescribed manner to be registered as a trade mark 
agent, and the Registrar shall arrange such registra-
tion if he is satisfied that there is no good reason 
why it should not be arranged and that the applicant 
is not a person whose name could be removed from 
the Register of Trade Mark Agents under paragraph 
(b), (c) or (f) of subsection (1) of section sixty: 

Provided that an officer in the Public Service who 
has been employed in the Trade Marks Office shall 
not be registered as a trade mark agent or be 
permitted to practice as such until at least twelve 
months have expired since he ceased to be so 
employed. 

(3)  Any person who, immediately before the 
appointed day, was registered as a trade mark agent 
in terms of the repealed legislation or was a patent 
agent shall be registered in terms of subsection (1) 
as a trade mark agent. 

(4)  An appeal shall lie from any decision of the 
Registrar under subsection (2). 

60 Removal of names from Register of 
Trade Mark Agents 

(1)  The Registrar may remove from the Register 
of Trade Mark Agents the name of any trade mark 
agent upon proof to his satisfaction that that trade 
mark agent— 
 (a) has died; or 
 (b) has become of unsound mind; or 

 (c) has been adjudged insolvent under any law in 
force in Zimbabwe or has made an assign-
ment to, or composition with, his creditors; or 

 (d) has ceased to reside in Zimbabwe or has 
ceased to maintain a place of business therein; 
or 

 (e) has applied for his name to be so removed; or 



ss 60–64 TRADE MARKS ACT  

 

[Chapter 26:04] 112  

 

 (f) has, after being convicted in Zimbabwe or 
elsewhere of the crime of theft, fraud, for-
gery or uttering a forged document or per-
jury, been sentenced to serve a term of 
imprisonment without the option of a fine, 
whether such sentence is suspended or not, 
and has not received a free pardon; or 

 (g) having been entitled to practise as a legal 
practitioner or patent agent or to be regis-
tered as a trade mark agent, has ceased to be 
so entitled; or 

 (h) having been entitled to practise as a legal 
practitioner, patent agent or trade mark 
agent, has ceased to practise as such. 

(2)  An appeal shall lie from any decision of the 
Registrar under subsection (1). 

(3)  Subject to this section and such procedure as 
may be prescribed, the Tribunal may order the 
Registrar to remove the name of any trade mark 
agent from the Register of Trade Mark Agents or 
may suspend any trade mark agent from practising 
as such for such time as it thinks fit if it is satisfied, 
after due inquiry, that such person has been 
guilty— 

 (a) of conduct discreditable to a trade mark 
agent; or 

 (b) of a breach of any regulations prescribing 
the conduct of trade mark agents. 

(4)  No order shall be made by the Tribunal in 
terms of subsection (3) unless the trade mark agent 
concerned has been given notice of any allegations 
made against him and has had an opportunity to 
adduce evidence and to be heard. 

(5)  Any institute or other organization recog-
nized by the Minister as being representative of the 
trade mark agents in Zimbabwe shall be entitled to 
be represented before, to adduce evidence and to be 
heard by the Tribunal before it makes an order in 
terms of subsection (3). 

(6)  Where the name of any trade mark agent has 
been removed from the Register of Trade Mark 
Agents under subsection (1) or (2), his name shall 
not be restored to that register except by direction 
of the Tribunal, which may further direct that such 
restoration shall be made either without fee or on 
payment of such fee, not exceeding the registration 
fee, as it may fix, and the Registrar shall restore the 
name accordingly. 

61 Privileges of legal practitioners and 
patent agents 

Every person entitled to practise as a legal practi-
tioner or patent agent in Zimbabwe may practise as 
a trade mark agent and perform the functions set 
out in section fifty-eight without being registered as 
a trade mark agent, but no such person shall be 
entitled to be so registered except under section 
fifty-nine. 

62 Entitlement to practise as trade mark 
agent and power of Controller to refuse 
to deal with certain agents 

(1)  No person shall practise as a trade mark 
agent unless he is registered as such or is, by virtue 
of section sixty-one, entitled so to practise. 

(2)  A person shall be deemed to practise as a 
trade mark agent if— 

 (a) he performs any of the functions of a trade 
mark agent set out in section fifty-eight; or 

 (b) he carries on within Zimbabwe the business 
of applying for or obtaining for others the 
registration of trade marks in Zimbabwe or 
elsewhere. 

(3)  No person who is not a legal practitioner or 
patent agent or registered as a trade mark agent 
shall describe himself as, or hold himself out to be, 
a trade mark agent or 
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use any term implying such a meaning, nor shall 
such a person permit himself to be so described or 
held out. 

(4)  The Controller may refuse to recognize as 
agent in respect of any business under this Act any 
person who, not being a trade mark agent or 
entitled by virtue of section sixty-one to practise as 
a trade mark agent, is, in the opinion of the 
Controller, having regard to any other activities of 
that person, including the number of persons by 
whom that person is employed in any capacity and 
the remuneration received by him, acting as a trade 
mark agent in applying for the registration of trade 
marks in Zimbabwe or elsewhere in the name, or 
for the benefit, of one or more persons by whom he 
is employed. 

(5)  Any person who contravenes this section 
shall be guilty of an offence. 

63 Prohibition of certain acts of trade mark 
agents 

(1)  No trade mark agent shall have an interest, 
either as a partner or manager or otherwise, in more 
than one firm of trade mark agents in Zimbabwe. 

(2)  No trade mark agent shall practise under a 
name or title which includes the name of any 
person who is not or was not— 
 (a) in his lifetime ordinarily resident in Zimba-

bwe; or 
 (b) registered as a trade mark agent under the 

provisions of this Act or the repealed legisla-
tion. 

(3)  No person shall practise as a trade mark 
agent if he is a party to— 
 (a) a contract of partnership; or 
 (b) an arrangement providing for the sharing or 

paying over of any professional fees; 
relating to the business of a trade mark agent with 
any person who is prohibited from practising as a 
trade mark agent. 

(4)  Any person who contravenes this section 
shall be guilty of an offence. 

PART XII 

APPEALS AND LEGAL PROCEEDINGS 

64 Tribunal to hear appeals 

(1)  Where this Act provides for an appeal from a 
decision of the Registrar, such appeal shall be made 
to the Tribunal. 

(2)  For the purposes of this Act, the Minister 
shall appoint a registrar of the Tribunal and such 
other officers thereof as he may deem necessary. 

(3)  The Tribunal shall, in connection with any 
proceedings before it under this Act, have all the 
powers of the Supreme Court and, without deroga-
tion from the generality of the foregoing and of the 
other powers conferred upon it by this Act, the 
Tribunal shall have power to make any order for 
the purpose of securing the attendance of any 
person, the discovery or production of any docu-
ments, or the investigation or punishment of any 
contempt of court which the Supreme Court has 
power to make. 

(4)  The procedure and practice of the Tribunal 
shall, save as otherwise provided for by rules made 

under this Part, be those prevailing in the Supreme 
Court in so far as the same are applicable, and if 
any matter should arise which is not contemplated 
either by such procedure or practice or by such 
rules, the Tribunal may give instructions regarding 
the course to be pursued, which instructions shall 
be binding on all parties. 

(5)  Upon any appeal to the Tribunal under this 
Part, the Tribunal may— 
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 (a) confirm, set aside or vary the order or 
decision in question; 

 (b) exercise any of the powers which could have 
been exercised by the Registrar in proceed-
ings in connection with which the appeal is 
brought; 

 (c) make such order as to costs as it may think 
fit. 

(6)  For the purposes of this Act, the Tribunal 
shall sit at such times and places as it may deter-
mine. 

(7)  In any proceedings before it under this Part, 
the Tribunal may— 

 (a) accept evidence by affidavit or take oral 
evidence on oath; and 

 (b) allow any witness to be cross-examined on his 
affidavit or oral evidence. 

(8)  The Tribunal shall, in any inquiry held by it 
in terms of this section, record the proceedings and 
any evidence heard by it and the decision made by it 
and the reasons therefor. 

65 Right of audience 

In any proceedings before the Tribunal under this 
Act— 

 (a) the parties to such proceedings may appear in 
person or be represented and appear by a le-
gal practitioner; and 

 (b) where the Tribunal deems fit, it may grant to 
the Registrar leave to intervene, and he may 
thereafter appear or be represented as provid-
ed in paragraph (a). 

66 Rules 

(1)  The Minister may make rules for regulating 
generally the practice and procedure of the Tribunal 
for the purposes of this Act and, with respect to 
appeals or references to the Tribunal under this Act, 
as to— 

 (a) the time within which any requirement of the 
rules is to be complied with; 

 (b) the costs and expenses of and incidental to 
any proceedings before the Tribunal; 

 (c) the fees to be charged in respect of proceed-
ings before the Tribunal; 

 (d) the fees to be paid to assessors. 

(2)  Rules made in terms of subsection (1) may 
provide for the summary determination of any 
appeal which appears to the Tribunal to be frivolous 
or vexatious or to be brought for the purpose of 
delay. 

67 Assessors 

The Tribunal may appoint any person with special 
expert knowledge to act as an assessor in an 
advisory capacity in any case where it appears to the 
Tribunal that such knowledge is required for the 
proper determination of the case. 

68 Time for appeals 

Appeals under this Part, whether from decisions 
of the Registrar or orders or decisions of the Tribu-
nal, shall be brought within two months after the 
date of the decision or order in question or within 
such further time as the Tribunal or Supreme Court 
to which the appeal is brought may allow upon 
application by the appellant concerned. 

69 References to Tribunal by Registrar 

(1)  When any matter to be decided by the Regis-
trar under this Act appears to him to involve a point 
of law or to be of unusual importance or complexity, 
he may, after giving notice to the parties, refer such 
matter to the Tribunal for a decision and shall 
thereafter, in relation to such matter, act in accord-
ance with the decision of the Tribunal or any 
decision substituted therefor on appeal to the 
Supreme Court. 
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(2)  Where any matter has been referred to the 
Tribunal in terms of subsection (1), the Registrar 
and the parties shall be entitled to be heard by the 
Tribunal before any decision is made in such matter 
and may appear or be represented in accordance 
with section sixty-five. 

70 Registration to be prima facie evidence of 
validity 

In all legal proceedings relating to a registered 
trade mark, including applications under section 
thirty-seven, the fact that a person is registered as 
proprietor of the trade mark shall be prima facie 
evidence of the validity of the original registration of 
the trade mark and of all subsequent assignments 
and transmissions thereof. 

71 Certification of validity 

In any legal proceedings in which the validity of 
the registration of a registered trade mark comes into 
question and is decided in favour of the proprietor of 
the trade mark, the High Court or Tribunal may 
certify to that effect and, if it is so certified, then, in 
any subsequent legal proceedings in which the 
validity of the registration comes into question, the 
proprietor of the trade mark, on obtaining a final 
order or judgment in his favour, shall have his full 
costs, charges and expenses as between legal 
practitioner and client, unless in the subsequent 
proceedings the High Court or Tribunal certifies that 
he ought not to have them. 

72 Infringement action to be heard in High 
Court 

(1)  Any action or legal proceedings relating to the 
infringement of a trade mark shall be brought in the 
High Court on notice of motion. 

(2)  In any action or legal proceedings brought in 
terms of subsection (1) the defendant may, in regard 
to any registered trade mark in issue, counter-claim 
for the rectification of the Register and if he does 
so— 

 (a) he shall, within the time limit for delivery of 
the counter-claim, serve the Registrar with the 
same and a copy of the notice of motion, ac-
tion or proceedings, and 

 (b) the Registrar shall be entitled to take such 
part in the action as he may think fit without 
delivering a defence or other pleading. 

73 Trade usage, etc., to be considered 

In any action or proceedings relating to a trade 
mark the Tribunal or the Registrar, as the case may 
be, shall admit evidence of the usages of the trade 
concerned and of any relevant trade mark legitimate-
ly used by other persons. 

74 Registrar’s appearance in proceedings 
involving rectification 

(1)  In any legal proceedings in which the relief 
sought includes alteration or rectification of the 
Register, the Registrar— 
 (a) shall have the right to appear and be heard; 

and 
 (b) shall appear if so directed by the Tribunal. 

(2)  Unless otherwise directed by the Tribunal, the 
Registrar, in lieu of appearing and being heard, may 
submit to the Tribunal a statement in writing signed 

by him, giving particulars of the proceedings before 
him in relation to the matter in issue or of the 
grounds of any decision given by him affecting it or 
of the practice of the Trade Marks Office in like 
cases or of such other matters relevant to the issues, 
and within his knowledge as Registrar, as he thinks 
fit, and the statement shall be deemed to form part of 
the evidence in the proceedings. 
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75 Power of Tribunal to review decision of 
Registrar 

The Tribunal, in dealing with any question of the 
rectification of the Register, including any applica-
tion under section thirty-seven, shall have power to 
review any decision of the Registrar relating to the 
entry in question or the correction sought to be 
made. 

76 Discretion of Tribunal in appeals 

In any appeal from a decision of the Registrar to 
the Tribunal, the Tribunal shall have and exercise 
the same discretionary powers as under this Act are 
conferred upon the Registrar. 

77 Procedure in cases of option to apply to 
Tribunal or Registrar 

Where under any of this Act an applicant has an 
option to make an application either to the Tribunal 
or to the Registrar and such application is made to 
the Registrar, the Registrar may— 

 (a) at any stage of the proceedings, refer the 
application to the Tribunal; or 

 (b) after hearing the parties, determine the 
question between them, subject to appeal to 
the Tribunal. 

78 Security for costs and taxation of costs 

(1)  When a party to proceedings before the Reg-
istrar or the Tribunal or an appellant is resident 
outside Zimbabwe or has no immovable property 
therein, the Registrar or the Tribunal may order such 
party or appellant to give security, within such time 
as may be directed, for the costs of the proceedings 
or appeal. 

(2)  If the party or appellant ordered to give secu-
rity for costs fails to do so within the time directed, 
the Registrar or the Tribunal may— 

 (a) treat the proceedings or appeal as abandoned; 
or 

 (b) treat the party concerned as having aban-
doned any rights he may have had in the mat-
ter. 

(3)  Where a bond is to be given as security for 
costs, it shall, unless the Registrar or the Tribunal 
otherwise directs, be given to the party requiring the 
security. 

(4)  Unless otherwise agreed between the parties, 
any costs awarded in terms of subsection (5) of 
section sixty-four— 

 (a) shall be taxed by the registrar of the Tribunal 
in accordance with rules made under this 
Part, which taxation shall be subject to appeal 
to the Tribunal; and 

 (b) may be recovered by action in a court of 
competent jurisdiction. 

79 Costs of Registrar 

In all proceedings before the Tribunal under this 
Act, the costs of the Registrar shall be in the 
discretion of the Tribunal, but the Registrar shall not 
be ordered to pay the costs of any other party. 

80 Appeals to Supreme Court 

(1)  Any party to any proceedings before the 
Tribunal may appeal from any order or decision of 
such Tribunal to the Supreme Court. 

(2)  Upon the hearing of an appeal under this 
section, the Supreme Court may, without prejudice 
to its other powers— 

 (a) confirm, set aside or vary the order or 
decision in question; 

 (b) remit the proceedings to the Tribunal with 
such instructions for further consideration, 
report, 
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proceedings or evidence as the Supreme Court 
may think fit to give; 

 (c) exercise any of the powers which could have 
been exercised by the Tribunal in the proceed-
ings in connection with which the appeal is 
brought; 

 (d) make such order as to the costs of the appeal 
or of earlier proceedings in the matter before 
the Tribunal as it may think fit. 

(3)  In an appeal from an order or decision of the 
Tribunal, the Supreme Court shall have power to 
exercise the same discretionary powers as are under 
this Act conferred upon the Registrar or the Tribu-
nal, as the case may be. 

PART XIII 

PROTECTION OF REGISTERED TRADE MARKS 

81 Interpretation in Part XIII 

In this Part— 

“apply to”, in relation to goods, means— 

 (a) to emboss, impress, engrave, etch or print 
upon; or 

 (b) to weave or otherwise work into; or 

 (c) to annex or affix to; such goods; 

 “covering” means any bottle, box, capsule, case, 
cask, frame, vessel, wrapper or other container or 
cover and includes a band, label, ticket or reel; 

“customs officer” means an officer as defined in 
section 2 of the Customs and Excise Act [Chapter 
23:02]; 

“Director of Customs and Excise” means the 
Director of Customs and Excise appointed in terms 
of the Customs and Excise Act [Chapter 23:02]; 

“forged”, in relation to a registered mark, means 
made or falsified as described in section eighty-
three; 

“inspector” means a person appointed as an in-
spector in terms of the Merchandise Marks Act 
[Chapter 14:15]; 

“sell” includes— 
 (a) to expose for sale; and 
 (b) to have in possession for the purpose of sale 

or for any purpose of trade or commerce. 

82 Application of trade mark 

(1)  A trade mark or other mark shall be deemed 
to be applied to goods if— 
 (a) it is applied to the goods themselves; or 
 (b) it is applied to a covering on, in or attached to 

which the goods are sold; or 
 (c) the goods are placed in or around, enclosed 

by or annexed to any covering to which the 
trade mark or other mark has been applied; or 

 (d) it is used in any manner likely to lead to the 
belief that the goods in connection with which 
it is used are designated by that trade mark or 
other mark. 

(2)  Goods delivered in pursuance of an offer or 
request made by reference to a trade mark or other 
mark appearing in any sign, advertisement, invoice, 
winelist, catalogue, business letter, business paper, 
pricelist or other commercial document shall, for the 
purposes of paragraph (d) of subsection (1), be 
deemed to be goods in connection with which the 
trade mark or other mark is used. 

(3)  A trade mark or other mark shall be deemed 
to be applied in relation to services if it is used in 
any manner likely to lead to the belief that the 
services in connection with which it is used are 
designated by that trade mark or other mark. 

(4)  A registered trade mark shall be deemed to be 
falsely applied to goods or in relation to services if, 
without the consent of the proprietor or the authority 
of this Act, the registered trade mark or a mark so 
nearly resembling it as 
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to be likely to deceive or cause confusion is applied 
to the goods or in relation to the services, as the case 
may be. 

83 Forgery of registered trade mark 

A person shall be deemed, for the purposes of this 
Part, to forge a registered trade mark if— 

 (a) without the consent of the proprietor of the 
registered trade mark or the authority of this 
Act, he makes that trade mark or a mark so 
nearly resembling that trade mark as to be 
likely to deceive or cause confusion; or 

 (b) he falsifies a registered trade mark, whether 
by alteration, addition, effacement or other-
wise. 

84 Prohibition of forgery of registered trade 
marks and other acts 

(1)  Subject to subsection (2), any person who— 

 (a) forges a registered trade mark; or 

 (b) falsely applies to goods or in relation to 
services a registered trade mark; or 

 (c) makes a die, block, machine or other instru-
ment for the purpose of forging, or of being 
used for forging, a registered trade mark; or 

 (d) disposes of, or has in his possession, a die, 
block, machine or other instrument for the 
purpose of forging, or of being used for forg-
ing, a registered trade mark; or 

 (e) without the consent of the proprietor of a 
registered trade mark— 

 (i) makes, imports or has in his possession 
any device for applying that registered 
trade mark to goods or in relation to 
services; or 

 (ii) makes any reproductions, replicas or 
representations of that trade mark; or 

 (iii) imports any reproductions, replicas or 
representations of that trade mark oth-
erwise than on goods to which they 
have been applied; 

  or 
 (f) makes, imports or has in his possession— 
 (i) any device for applying to any goods or 

in relation to any services a mark so 
nearly resembling a registered trade 
mark as to be likely to deceive or cause 
confusion; or 

 (ii) any reproductions, replicas or represen-
tations of a mark so nearly resembling a 
registered trade mark as to be likely to 
deceive or cause confusion, for the pur-
pose of applying them to goods or in re-
lation to services contrary to the 
provisions of this Part; or 

 (iii) any coverings bearing a mark so nearly 
resembling a registered trade mark as to 
be likely to deceive or cause confusion, 
for the purpose of using them to cover 
or contain, or in relation to, goods con-
trary to the provisions of this Part; 

shall be guilty of an offence. 

(2)  It shall be a sufficient defence to any 
charge— 
 (a) under subsection (1), if the person concerned 

proves that he acted without intent to defraud; 
or 

 (b) under paragraph (b) or (c) of subsection (1) if 
the person concerned proves that— 

 (i) in the ordinary course of his business he 
was employed on behalf of other per-
sons, either to make dies, blocks, ma-
chines or other instruments for making 
or being used in making trade marks or, 
as the case may be, to apply trade 
marks to goods or in relation to services 
and that, in the case which is the subject 
of the 
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charge, he was so employed by some 
other person and was not interested in 
the goods or services by way of profit or 
commission dependent on the sale of 
such goods or performance of such ser-
vices; and 

 (ii) he took reasonable precautions against 
committing the offence charged; and 

 (iii) he had, at the time of the commission of 
the alleged offence, no reason to suspect 
the genuineness of the trade mark; and 

 (iv) on request made by an inspector or 
police officer, he gave to that inspector 
or police officer all the information in 
his power with respect to the persons on 
whose behalf the trade mark was ap-
plied. 

85 Prohibition of sale or importation of 
goods or performance of services with 
forged registered trade mark 

(1)  Subject to subsection (2), any person who 
sells or imports any goods or performs any services 
to which— 

 (a) a forged registered trade mark is applied; or 

 (b) a registered trade mark is falsely applied; 
shall be guilty of an offence. 

(2)  It shall be a defence to any charge under 
subsection (1) if the person concerned proves that— 

 (a) having taken all reasonable precautions 
against committing an offence under this 
Part— 

 (i) he had, at the time of the sale, no reason 
to suspect the genuineness of the trade 
mark; and 

 (ii) on request made by an inspector, police 
officer or customs officer, he gave to 
that inspector or officer all the infor-
mation in his power with respect to the 
person from whom he obtained such 
goods; 

  or 

 (b) otherwise he had acted innocently. 

86 Provision for restricting importation of 
goods bearing registered trade mark 

(1)  The proprietor or registered user of a regis-
tered trade mark who is a manufacturer, dealer or 
trader in Zimbabwe may give notice in writing to the 
Director of Customs and Excise that he— 

 (a) is the proprietor or registered user, as the case 
may be, of the registered trade mark; and 

 (b) requests the Director of Customs and Excise, 
during the period specified in the notice, to 
treat as prohibited goods, goods which are 
grown, manufactured or produced outside 
Zimbabwe and to which there has been ap-
plied a trade mark which is identical with the 
registered trade mark or which so nearly re-
sembles it as to be likely to deceive or cause 
confusion: 

      Provided that— 
 (i) the period specified in a notice under 

this subsection shall not exceed five 
years and shall not extend beyond the 
period for which the trade mark is regis-
tered; 

 (ii) the Director of Customs and Excise may 
refuse to act in terms of a notice given 
under this subsection until the person 
giving the notice furnishes him with se-
curity, in such form and for such 
amount as the Director of Customs and 
Excise may require, to secure the fulfil-
ment of any liability and the payment of 
any expense which he may incur by 
reason of the detention by him of any 
goods to which the notice relates 
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  or as a result of anything done by 
him in relation to goods so detained. 

(2)  Where a notice has been given under 
subsection (1) and has not been withdrawn, the 
importation into Zimbabwe at a time before the 
end of the period specified in the notice of any 
goods referred to in paragraph (b) of subsection 
(1) shall be prohibited. 

(3)  Subject to any regulations made in terms 
of section one hundred and four, the Director of 
Customs and Excise may, if, in his opinion, the 
contravention has not occurred either intentional-
ly or negligently, notwithstanding section 47 of 
the Customs and Excise Act [23:02] permit 
goods which are liable to be or have been seized 
in terms of this section to be delivered to the 
owner or importer upon security being given to 
the satisfaction of the Controller of Customs and 
Excise that— 

 (a) the improper marks will be effectually 
removed from the goods; or 

 (b) such additions will be made as will render 
unobjectionable any mark applied to the 
goods; or 

 (c) the goods will be forthwith exported. 

(4)  An appeal shall lie from any decision of 
the Director of Customs and Excise under 
subsection (3) as though it were a decision of the 
Registrar and Part XII shall apply, mutatis 
mutandis, in relation to such appeal as though 
any reference in that Part to the Registrar were a 
reference to the Director of Customs and Excise. 

87 Power to require information in 
respect of imported goods bearing 
fraudulent marks 

(1)  Where goods the importation of which is 
prohibited by section eighty-six are imported into 
Zimbabwe and the Director of Customs and 
Excise is, upon representations made to him, 
satisfied that the use of the trade mark constitutes 
a forgery, a customs officer may require the 
importer of the goods or his agent to produce any 
documents in his possession relating to the goods 
and to furnish information as to the name and 
address of the person by whom the goods were 
consigned to Zimbabwe and the name and 
address of the person to whom the goods were 
sent in Zimbabwe. 

(2)  An importer or his agent who fails to 
comply with any requirement in terms of subsec-
tion (1) within fourteen days shall be guilty of an 
offence. 

(3)  Notwithstanding section 210 of the Cus-
toms and Excise Act [Chapter 23:02], the 
Director of Customs and Excise may communi-
cate to the proprietor or registered user of a 
registered trade mark which is alleged to have 
been used in contravention of this Act the name 
and address of the importer of the goods or his 
agent and such other information relating to that 
importer or his agent as the Director of Customs 
and Excise considers expedient in the circum-
stances. 

88 Aiding and abetting offence under this 
Part 

Any person who within Zimbabwe procures, 
counsels, aids, abets or is accessory to the 
commission outside Zimbabwe of any act which, 
if committed within Zimbabwe, would be an 
offence under this Part, shall himself be guilty of 
an offence. 

89 Limitation of period of prosecution 

No prosecution for an offence under this Part 
shall be commenced after the expiration of a 
period of— 

 (a) three years from the date on which the 
offence is alleged to have been committed; 
or 

 (b) one year after the first discovery thereof by 
a police officer or customs officer; 
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whichever is the earlier. 

90 Evidence 

(1)  Any invoice or other document submitted 
or used by an importer or any other person in 
connection with the importation of goods in 
respect of which a prosecution is brought under 
this Part may be produced as evidence in any 
criminal proceedings without calling the person 
who prepared or signed it. 

(2)  In any prosecution for an offence under 
this Part, evidence that any imported goods were 
shipped at any port of call shall be prima facie 
evidence that those goods were grown, manufac-
tured or produced in the country within which 
that port is situated. 

(3)  Where, in any prosecution for an offence 
under this Part, the consent of the proprietor of a 
trade mark is a relevant issue. the onus of proving 
the consent of such proprietor shall lie on the 
accused. 

91 Forfeiture of goods 

(1)  On conviction of any person for an offence 
under this Part, the court may, in addition to any 
sentence passed, declare any goods in respect or 
by means of which the offence was committed to 
be forfeited to the State, unless the owner of the 
goods or any person acting on his behalf or other 
person interested in the goods shows cause to the 
contrary. 

(2)  After any goods in respect of or by means 
of which it is suspected that an offence under this 
Part has been committed are seized by a police 
officer and no prosecution is instituted following 
that seizure— 

 (a) the magistrate shall, on application by a 
police officer, cause a notice to be pub-
lished in the Gazette and in a newspaper 
circulating in the area stating that unless 
cause is shown to the contrary at the time 
and place specified in the notice such 
goods shall be declared forfeited; and 

 (b) at the time and place referred to in 
paragraph (a) the magistrate may, unless 
the owner of the goods or any person act-
ing on his behalf or other person interested 
in the goods shows cause to the contrary 
declare such goods to be forfeited to the 
State. 

PART XIV 

OFFENCES AND PENALTIES 

92 Falsification of entries in Register 

Any person who— 

 (a) makes or causes to be made a false entry 
in the Register; or 

 (b) makes or causes to be made a writing 
falsely purporting to be a copy of an entry 
in the Register; or 

 (c) produces or tenders or causes to be 
produced or tendered in evidence any writ-
ing referred to in paragraph (b), knowing 
the entry or writing to be false; 

shall be guilty of an offence. 

93 Penalty for falsely representing a trade 
mark as registered 

(1)  Any person who makes a representation— 

 (a) with respect to a mark not being a regis-
tered trade mark, to the effect that it is a 
registered trade mark; or 

 (b) with respect to a part of a registered trade 
mark not being a part separately registered 
as a trade mark, to the effect that it is so 
registered; or 
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 (c) to the effect that a registered trade mark is 
registered in respect of any goods or services 
in respect of which it is not registered; or 

 (d) to the effect that the registration of a trade 
mark gives an exclusive right to the use 
thereof in any circumstances in which, hav-
ing regard to limitations entered on the Reg-
ister, the registration does not give that right; 

shall be guilty of an offence and liable to a fine not 
exceeding five hundred dollars. 

(2)  For the purposes of subsection (1), the use in 
Zimbabwe, in relation to a trade mark, of the word 
“registered” or of any other word or abbreviation 
referring, whether expressly or impliedly, to 
registration or of a prescribed symbol shall be 
deemed to import a reference to registration in the 
Register, except— 

 (a) where that word or symbol is used in 
physical association with other words delin-
eated in characters at least as large as those 
in which that word is delineated and indicat-
ing that the reference is to registration as a 
trade mark under the law of a country out-
side Zimbabwe, being a country under the 
law of which the registration referred to is in 
fact in force; or 

 (b) where that word, being a word other than the 
word “registered”, is of itself such as to indi-
cate that the reference is to such registration 
as mentioned in paragraph (a); or 

 (c) where that word or symbol is used in 
relation to a mark registered as a trade mark 
under the law of a country outside Zimba-
bwe and in relation to goods to be exported 
to that country or services to be performed in 
that country. 

94 Deceiving or influencing the Registrar or 
an officer 

(1)  Any person who— 

 (a) for the purpose of deceiving the Registrar or 
any other officer of the Trade Marks Office 
in the execution of the provisions of this Act; 
or 

 (b) for the purpose of procuring or influencing 
the doing or omission of anything in relation 
to this Act or any matter thereunder; 

makes or submits a false statement or representa-
tion, whether orally or in writing, knowing the 
same to be false, shall be guilty of an offence. 

(2)  Any person who, having innocently made a 
false statement or representation, whether orally or 
in writing, for the purpose of procuring or influenc-
ing the doing or omission of anything in relation to 
this Act or the repealed legislation or any matter 
thereunder and who, on becoming aware that such 
statement or representation was false, fails to advise 
the Registrar forthwith of such falsity shall be 
guilty of an offence. 

95 Witness giving false evidence 

Any person who, after having been sworn, wil-
fully gives false evidence before the Registrar or the 
Tribunal concerning the subject matter of the 
proceeding in question, knowing such evidence to 
be false or not knowing or believing it to be true, 
shall be guilty of an offence. 

96 Penalties 

Save where otherwise specially provided in this 
Act, any person who is guilty of an offence under 
this Act shall be liable to a fine not exceeding two 
thousand dollars or to imprisonment for a period 
not exceeding two years or to both such fine and 
such imprisonment. 
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PART XV 

GENERAL 

97 Convention arrangements 

(1)  Where any person who— 

 (a) has applied for protection of a trade mark in 
a Convention country or is the legal repre-
sentative or assignee of a person who has 
made such application; and 

 (b) applies in terms of this Act, within six 
months from the date of the application for 
protection in the Convention country, for 
registration of the trade mark; 

he shall be entitled, if his trade mark is otherwise 
registrable in terms of this Act, to registration of his 
trade mark in priority to other applicants and the 
registration shall have the same date as the date of 
the application in the Convention country: 

Provided that nothing in this section shall entitle 
the proprietor of a trade mark to recover damages 
for infringements happening prior to the actual date 
on which his trade mark is registered in Zimbabwe. 

(2)  Where applications have been made for the 
registration of a trade mark in two or more Conven-
tion countries, the period of six months referred to 
in paragraph (b) of subsection (1) shall be reckoned 
from the date on which the earlier or earliest of 
those applications was made. 

(3)  Where a person has applied for protection 
for a trade mark by an application which in 
accordance with— 

 (a) the terms of a treaty subsisting between any 
two or more Convention countries, is equiva-
lent to an application duly made in any one 
of those Convention countries; or 

 (b) the law of any Convention country is 
equivalent to an application duly made in 
that Convention country; he shall be deemed 
for the purposes of this section to have ap-
plied in that Convention country. 

(4)  The registration of a trade mark shall not be 
invalidated by reason only of the use of the trade 
mark in Zimbabwe during the period specified in 
this section as that within which application may be 
made. 

(5)  The application for the registration of a trade 
mark under this section shall be made in the same 
manner as is required in the case of any ordinary 
application under this Act, save that proof of 
application in a Convention country shall be 
established in the manner prescribed. 

98 Power of Minister to institute actions 
outside Zimbabwe 

It shall be lawful for the Minister to take, in any 
place outside Zimbabwe, such lawful steps, 
whether by way of action or prosecution at law or 
otherwise, as he thinks fit to prevent or restrain, or 
to secure punishment for, the registration, use or 
application in relation to, or in respect of, goods not 
grown, produced or manufactured in Zimbabwe or 
services not performed from Zimbabwe of any trade 
mark or other mark or description indicating or 
suggesting or likely to lead to the belief that the 
goods in respect of which, or to which, such trade 
mark or description is used or applied were grown, 

produced or manufactured in Zimbabwe or the 
services in respect of which such trade mark or 
description is used or applied were performed from 
Zimbabwe, as the case may be. 

99 Change of form of trade connection not 
to be deemed to cause deception or 
confusion 

The use of a registered trade mark in relation to 
goods or services between which and the person 
using the trade 
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mark any form of connection in the course of trade 
subsists shall not be deemed to be likely to cause 
deception or confusion on the ground only that the 
trade mark has been or is used in relation to goods 
or services between which and that person or a 
predecessor in title of his a different form of 
connection in the course of trade subsisted or 
subsists. 

100 Jointly owned trade marks 

(1)  Where the relations between two or more 
persons interested in a trade mark are such that no 
one of them is entitled as between himself and the 
other or others of them to use it except— 
 (a) on behalf of both or all of them; or 
 (b) in relation to an article with which both or all 

of them are connected in the course of trade 
or to services which are performed by both 
or all of them; those persons may be regis-
tered as joint proprietors of the trade mark, 
and this Act shall have effect in relation to 
any rights to the use of the trade mark vested 
in those persons as if those rights had been 
vested in a single person. 

(2)  Subject to subsection (1), nothing in this Act 
shall authorize the registration of two or more 
persons who use a trade mark independently or 
propose so to use it as joint proprietors thereof. 

101 Lodging and authentication of 
documents 

(1)  Any application, notice or document author-
ized or required under this Act to be lodged, made 
or given at the Trade Marks Office or to the 
Registrar or any other person may be delivered by 
hand or sent by registered post. 

(2)  No authentication shall be required in re-
spect of any document lodged in the Trade Marks 
Office under this Act or used in proceedings before 
the Tribunal. 

102 Provisions as to fees 

(1)  Where, under this Act, a fee is payable— 
 (a) in respect of the performance of any act by 

the Registrar, the Registrar shall not perform 
that act until the fee has been paid; or 

 (b) in respect of the doing of any act by any 
person other than the Registrar, the act shall 
be deemed not to have been done until the 
fee has been paid; or 

 (c) in respect of the lodging of a document, the 
document shall be deemed not to have been 
lodged until the fee has been paid. 

(2)  All fees shall be paid at the Trade Marks 
Office in such manner as the Controller, with the 
approval of the Minister, may accept. 

103 Patent and Trade Marks Journal 

Particulars of applications for the registration of 
trade marks and other proceedings or matters 
arising under this Act, together with such reports or 
cases and other relevant matters as the Controller 
may deem fit, shall be published in the Patent and 
Trade Marks Journal published in terms of section 
95 of the Patents Act. 

104 Power to make regulations 

(1)  The Minister may make regulations prescrib-
ing anything which under this Act is to be pre-
scribed and generally for the better carrying out of 
the objects and purposes of this Act or to give force 
or effect to its provisions or for its better admin-
istration. 

(2)  Regulations made in terms of subsection (1) 
may provide for— 
 (a) regulating the practice under this Act, 

including the service of documents; 
 (b) classifying goods and services for the 

purposes of registration of trade marks: 
 (c) making or requiring duplicate representa-

tions of trade marks and other documents; 
 (d) securing and regulating the publishing and 

selling or distributing, in such manner as he 
thinks fit, of copies and other documents; 

 (e) regulating the conduct of the business of the 
Trade Marks Office; 

 (f) the qualifications for eligibility to enter into 
articles with a trade mark agent or patent 
agent and matters relating to such articles or 
service thereunder; 

 (g) examinations for the qualifications of trade 
mark agents in terms of this Act, the recogni-
tion for such purpose of qualifications ob-
tained, either in or outside Zimbabwe, and 
the fees to be paid in connection with the 
registration of trade mark agents; 

 (h) the professional conduct of trade mark 
agents; 

 (i) other fees payable under this Act and fees 
which may be charged in relation to the con-
duct of trade mark business by trade mark 
agents and by patent agents or legal practi-
tioners performing the functions of trade 
mark agents. 

(3)  Regulations referred to in paragraph (b) of 
subsection (2)— 
 (a) may themselves classify the goods and 

services concerned; or 
 (b) may simply refer to a classification system 

prescribed by or set out in any treaty or in-
ternational agreement, in which event a copy 
of the treaty or agreement shall be kept 
available for inspection, free of charge, at the 
Trade Marks Office. 

 


